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Before the
LIBRARY OF CONGRESS

United States Copyright Office
Copyright Arbitration Royalty Panel

Washington, D.C. 20024

In the Matter of )
)

ADJUSTMENT OF RATES FOR )
NONCOMMERCIAL EDUCATIONAL )
BROADCASTING COMPULSORY LICENSE )

Docket No. 96-6 CARP NCBRA

MOTION OF THE AMERICAN SOCIETY
OF COMPOSERS, AUTHORS AND PUBLISHERS

TO STRIKE APPENDIX A AND RELATED PARAGRAPHS
IN PUBLIC BROADCASTERS'ROPOSED

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. ASCAP'S Motion and the Grounds Therefor

On May 29, 1998, the parties to this CARP, in accordance with the Panel's

direction, submitted proposed findings and fact and conclusions of law. Other than the

submission ofreply findings and conclusions, the only step remaining in this proceeding before a

decision is to be made is oral argument scheduled for June 16, 1998. Evidence taking was

completed on May 7, 1998, more than three weeks before the filing deadline for submission ofthe

parties'roposed findings and conclusions of law. gn the Matter of the Adiustment ofthe Rates

for Noncommercial Educational Broadcastina Compulsorv License, Docket No. 96-6 CARP

NCBRA, Orders dated February 4, 1998 and April 6, 1998, Tr. 3900-3095).
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Notwithstanding the closing of the record in this proceeding pursuant to 37 C.F.R.

g 251.52(a), Public Broadcasters have (1) annexed as "Appendix A" to their proposed findings of

fact and conclusions of law ("Public Broadcasters'roposed Findings" or "PB FF"), several

pages excerpted from a memorandum dated and filed on April 6, 1998 in the United States

District Court for the Southern District ofNew York on behalf ofASCAP in an unrelated action

and (2) used the contents of that document at paragraphs 62 and 188 ofPB FF.

No leave was sought by Public Broadcasters to supplement the record by

submitting Appendix A to the CARP. No opportunity was afforded to ASCAP or BMI to

confront, explain or rebut Appendix A or the inferences unilaterally made therefrom by Public

Broadcasters.

Public Broadcasters offer no justification for not submitting Appendix A to the

CARP on or before the last hearing on May 7, 1998, after which no further evidence was to be

submitted. Nor do Public Broadcasters or their counsel suggest why they should be allowed to

make such short shriA of the rights ofASCAP and BMI to confront such "evidence."

The only explanation offered by Public Broadcasters for their conduct is their claim

that they are permitted to submit Appendix A because the whole document, ofwhich they seek to

introduce only a part, is a "matter ofpublic record"; and is therefore recognized as admissible into

evidence under 37 C.F.R. $ 251.48(d).'hat explanation is manifestly disingenuous. Public

$ 251.48(d) provides:
If a public document such as an official report, decision, opinion, or published such as an

official report, decision, opinion, or published scientific or economic data, is offered in
evidence either in whole or in part, and if the document has been issued by an Executive
Department, a legislative agency or committee, or a Federal administrative agency

(continued...)
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Broadcasters and their counsel are well aware that just because the CARP m~a permit such

evidence to be introduced when appropriately offered, it does not follow that the CARP must so

admit it or that the other parties to the proceeding have no right to be heard as to its admissibility,

weight or its significance.

Numerous such public documents were "offered" in evidence at the hearings, ruled

upon by the Panel and were the subject of argument between the parties. Merely because those

documents were "matters ofpublic record" did not excuse their being offered and ruled upon in

the regular course. E~ Public Broadcasters'xhibits ("PB Ex.") PB 6X, Tr. 309-314

(Lincoffl, PB Ex. 10X, Tr. 462-470 (Baumgarten), PB Ex. 23X, Tr. 1843-1846 (Boyle), PB Ex.

26X, Tr. 1873, 1884 (Boyle), PB Ex. 27X, Tr. 1886, 1891 (Boyle), PB Ex. 28X, Tr. 1901, 1908-

1909 (Boyle). In fact, "public" documents filed with the Copyright Office and offered pursuant to

$ 251.48(d) (the complement to $ 251.48(c)) by Public Broadcasters were the subject of

objections by ASCAP and BMI. The Panel sustained those objections notwithstanding

) 251.48(d). (In the Matter ofAd ustment of the Rates for Noncommercial Educational

Broadcastin Com ulso License, Docket No. 96-6 CARP NCBRA, Order dated March 30,

1998 at 6). Thus, Public Broadcasters and their counsel are well aware that any such documents

must be offered as evidence and accepted before they become part of the record.

Certainly, ) 251.48(d) does not confer any right to Public Broadcasters permitting

them to bypass the need for evidence to be submitted and confronted at the hearings. The rule is

(... continued)

(Government-owned corporations included), and is proved by the party offering it to be
reasonably available to the public, the document need not be offered instead by identifying the
document and signaling the relevant parts.
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merely one of convenience to avoid production ofpublicly 61ed documents which would

otherwise be available to the public (i.e. an "official report, decision, opinion or economic data").

2. Precedent Dictates that Appendix A and Paragraphs 62 and 188
ofPublic Broadcasters'roposed Findings Be Stricken

(a) In the Matter of 1996 Satellite Carrier
Rovaltv Rate Adiustment Proceeding.
Docket No. 96-3 CARP-SRA. Julv 18 1997

The CARP (including two judges sitting on this Panel) granted a motion to strike

extra-record material proffered by SBCA as part ofits "reply 6ndings and conclusions." The

Panel wrote at 2 of its Order:

Here, the unsponsored review proceedings material was rolled into
pleadings after the evidence was closed, and the objecting parties-
the Copyright Owners — had no opportunity to object or present
rebutting evidence. If the SBCA were allowed to include the
challenged material under an exception for 'official notice', it would
constitute a dangerous precedent for future proceedings and would
undermine the integrity ofthe Copyright OfEce's roles. Thus, the
Panel has no choice but to strike the challenged material from the
SBCA's Reply. (A copy of that Order is annexed as Exhibit A.)

(b) In the Matter ofDistribution of
1990. 1991 and 1992 Cable Rovaltv Funds.
Docket No. 96-3 CARP-CD 90-92. December 18. 1997

The CARP denied a request by a party to supplement the closed record

with new evidence. (A copy of that Order is annexed as Exhibit B.)
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(c) In the Matter ofDistribution of 1990 1991
and 1992 Cable Ro alt Funds
Docket No. 94-3 CARP-CD-90-2 Febru 25 1998

The CARP granted a motion to strike material offered by claimant after the record

was closed. (Phase II Distribution Report of CARP Panel, February 25, 1998 at 4). (A copy of

that Order is annexed as Exhibit C.)

(d) In the Matter ofRate Ad'ustment
for the Satellite Carrier Com ulso License
Docket No. 96-3 CARP S

October 28 1997 62 Fed. Re . 55742 55755-55759

The Librarian of Congress struck affidavits filed after decision of CARP. (A copy

of that Order is annexed as Exhibit D.)

No precedent has been offered by Public Broadcasters in support of their position

that Appendix A can be considered or any excuse for their conduct in unilaterally seeking to

submit evidence after the record has been closed. The rules clearly provide that proposed findings

of fact and conclusions of law must be based on the record evidence only. See 37 C.F.R. $ )

251.49(b), 251.52(c) and 17 U.S.C. $ 802(c). Appendix A and the references thereto are not part

of the record in this proceeding.
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CONCLUSION

For the foregoing reasons, ASCAP requests that Appendix A to and paragraphs 62

and 188 ofPublic Broadcasters Proposed Findings be stricken.

If a briefing schedule is needed, ASCAP requests that all opposition papers be

delivered by telecopy by counsel for Public Broadcasters to counsel for ASCAP and BMI by 5:00

PM on June 10, 1998 and that all replies thereto be delivered by counsel for ASCAP and BMI to

Public Broadcasters by telecopy by 5:00 PM on July 12, 1998.

Respectfully submitted,

Philip H. Schaeffer~sq.
J. Christopher Shore, Es
Sam Mosenkis, Esq.
WHITE & CASE LLP
1155 Avenue of the Americas
New York, New York 10036-2787
(212) 819-8200

Beverly A. Willett, Esq.
ASCAP Building
One Lincoln Plaza, Sixth Floor
New York, New York 10023
(212) 621-6289

Joan M. McGivern, Esq.
ASCAP
One Lincoln Plaza
New York, New York 10023
(212) 621-6204

Attorneys for ASCAP
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GRIGINAL
COPYRIGHT ARBITRATION ROYALTY PANEL

In the Matter of

1996 Satellite Carrier Royalty Rate

Adjustment Proceeding

)
)
)
) Docket No. 96-3 CARP-SRA

)
-)

ORDER

This matter is before the Copyright Arbitration Royalty Panel {"Panel") on the Copyright

Owners'ing of four motions: (1) Certain Owners'otion to Strike References to Compulsory

License Review Proceeding from SBCA's Reply Findings and Conclusions; (2) Motion of

Broadcaster Claimants Group to Strike References to Compulsory License Review Proceeding

from SBCA's Reply Findings and Conclusions; (3) Program Suppliers'otion to Strike Portions

of SBCA's Reply which Rely on an Exhibit Not Admitted in Evidence; and {4) Networks'otion

to Strike Portions of SBCA's Reply Findings and Conclusions that Rely on Extraneous

Sources Outside the Record. The American Society of Composers, Authors, and Publishers,

Broadcast Music, Inc. and SESAC, Inc. filed a reply supporting the Copyright Owners'otions

to strike. The motions were fully briefed and the Panel carefully reviewed and discussed the

various arguments of counsel. On July 17, 1997 the Panel entered an order granting the four

motions, requiring the Satellite Broadcasting and Communications Association ("SBCA") to

submit a revised version of its Reply Findings and Conclusions on or before August 8, 1997,

and stated that it would issue a separate opinion containing its reasoning and its revision

directions. The Panel now provides that separate opinion.

Certain Owners" NIotion and the Motion of the Broadcaster Claimants'roup to

Strike References to Compulsory License Review Proceeding from SBCA's Reply Findings

and Condusions

The Joint Sports Claimants, Program Suppliers and Public Television Claimants ("Certain

Owners") have moved this Panel to strike from the "Satellite Carriers'eply to Copyright

Owners'roposed Findings of Pact and Conclusions of Law" ("SBCA's Reply") all references

to materials submitted in the review of the cable and satellite coinpulsory licenses currently being

conducted by the Copyright Office and captioned In re Revision of the Cable and Satellite

Camer Comnulsorv Licenses, Docket No. 97-1 ("review proceedings"). The challenged

material appears at pages 11, 33, 64-65, 79-80, and 90-91 of SBCA's Reply. Certain Owners

ask that the material be stricken for two reasons: {1) the material was intentionally placed outside

the record of this proceeding; and (2) the material is used to raise new arguments that are not

proper at this stage of the proceeding, particularly because they have no opportunity to file

written material to rebut it. The Broadcaster Claimants Group have filed a separate motion

supporting Certain Owners'otion to strike and specially requesting that paragraph 5 on pages

90-91 be stricken from SBCA's Reply because of an inaccurate assertion in that paragraph that



the Association of Local Television Stations ("ALTS") comprises or is a part of the Broadcaster

Claimants Group. For the reasons stated below we grant both motions.

SBCA first appears to argue that the challenged material is no different than case citations

and FCC opinions and therefore may properly be cited and quoted to the Panel. We must

respectfully disagree. The compulsory license review proceedings, which are the source of the

challenged materials, were being conducted simultaneously with this 1996 Satellite Carrier

Royalty Rate Adjustment proceeding and on least two occasions, this panel made it clear on the

record when SBCA's counsel were present that it would take affirmative steps to avoid even

incidental contact with the review proceedings. (Tr. 10, March 13, 1997)(Tr. 3990, April 16,

1997). We find no comparability whatsoever between published court and agency decisions on

the one hand, and the concurrent regulatory hearings, on the other, whose proceedings the Panel

had made clear would be strictly off-limits to the rate-adjustment decision making process.

It is not helpful to SBCA's argument that the Copyright Office has now collected and made

publicly available in its files written submissions concerning the satellite and cable compulsory

license review proceeding. The Panel closed the testimony in the direct cases on April 16, 1997

(Tr. 3990). By order dated May 1, 1997 the Panel acknowledged that all the parties had waived

their right to present rebuttal cases. In the same order, this Panel set a schedule for theparties'iling

of proposed findings of fact and conclusions of law and a date and format for the oral

argument. On May 14, 1997, the Panel issued an order entering into evidence the exhibits as

agreed by the parties. The review proceeding comments that SBCA quotes in its reply findings

and conclusions were filed on April 28, 1997 and were apparently available when SBCA

prepared its proposed findings and conclusions for submission on June 7, 1997. SBCA made

no motion to reopen the hearing or for permission to include the review proceeding material in

its originally filed "Satellite Carriers Proposed Findings of Fact and Conclusions of Law".

Instead, it introduced the new material from the review proceedings in the reply stage of this

rate-setting proceeding, which deprived the Copyright Owners of a written rebuttal or reply. To

permit SBCA to circumvent the parties'greement to waive rebuttal cases would be unfairly

prejudicial to the Copyright Owners at this and later stages of these rate-adjustment proceedings.

It is also not helpful to SBCA's argument that this Panel took official notice of the 1989

Satellite Carrier Statements of Account, admitted them into evidence, and that the Joint Sports

Claimants referred to them in their proposed findings and conclusions. The fundamental

difference between the statements of accounts and the challenged material from the review

proceedings is that the parties challenging the statements of accounts had an opportunity to object

and present direct or rebuttal testimony. Indeed, supplemental materials were introduced by

SBCA and admitted. Here, the unsponsored review proceedings material was rolled into

pleadings after the evidence was closed, and the objecting parties — the Copyright Owners — had

no opportunity to object or.present rebutting evidence. If the SBCA were allowed to include the

challenged material under an exception for "official notice", it would constitute a dangerous

precedent for future proceedings and would undermine the integrity of the Copyright Office's

rules. Thus, the Panel has no choice but to strike the challenged material from the SBCA's

Reply.



The following portions of SBCA's Reply are ordered stricken:

Page 11: the citation to the review proceedings, beginning
with "Comments of the Office of the Commissioner
of Baseball ..."

Page 33: the last sentence of paragraph 10 beginning with
"Indeed, in comments filed in the copyright
reform proceeding, ..." and the citation to
the review proceedings beginning with "(Statement

of the network affiliated station's ...)".

Pages 64-65: the entirety of paragraph numbered "2"

inclusive of ail quoted material and the
citation to the review proceedings on page 65,

Pages 79-80: the entirety of paragraph numbered "5"

inclusive of all quoted material in that

paragraph on page 79 and the citation to
the review proceedings on page 80.

Pages 90-91; the entirety of paragraph numbered "5"

inclusive of the citation to the review
proceedings appearing on page 90 and
all of the quoted material appearing
on page 91.

Program SuppViers'otion to Strike Portions of SBCA's Reply which Rely on an

Exhibit Not Admitted in Evidence

The Program Suppliers object to information appearing on page 83, paragraph 4 and on

pages 84 and 85 of SBCA's Reply. Specifically, they,argue that the information and calculations

result from SBCA Bx. 18-X, which this Panel declined to admit into evidence. SBCA responds

that the source of'he data used in SBCA's Reply was actually SBCA Hx. 17-X and that the

Reply simply applies elementary math to the data in SBCA Ex. 17-X to show differences in a
la carte prices among packages. We have examined the list of exhibits that the parties agreed

to have introduced into evidence and which were received into evidence by our order of May

14, 1997 and we conclude that although SBCA Ex. 18-X and 17-X were marked, neither was

received into evidence. Therefore, the Panel orders stricken from SBCA's Reply the entirety

of paragraph 4 appearing on pages 83 and 84, together with the entirety of printed matter on

page 85.



Networks'otion to Strike Portions of SBCA's Reply Findings and Conclusions that

Rely on Extraneous Sources Outside the Record.

The Networks have objected to SBCA including in its reply findings and conclusions the

following material. which it contends was not made a part of the record in this proceeding:

l. A passage fram page 3 af Dr. Owen's co-authored text

entitled Video Economics. SBCA Reply, page 50, paragraph H, l.

2. A quotation from page 11 of that same text. SBCA Reply,

page 51, paragraph 3.

3. Another passage from page 16 of Video Economics. SBCA

Reply, page 51, paragraph 3.

4. A citation to a text entitled Zconometric Models and
Economic Forecast by Pindyck R Rubinfeld. SBCA Reply,

page 53, paragraph 11.

5. A passage fram the same text authored by Messrs.

Pindyck 8c Rubinfeld, SBCA Reply, page 57, paragraph

18.

The Networks also complain that quotations from the transcript of Dr. Owen's testimony

appearing at paragraph 19 of the SBCA Reply are highly misleading because of omissions from

Dr. Owen's testimony. They ask that either paragraph 19 be stricken from page 57 of SBCA's

Reply or that the full text be ordered inserted into their Reply,

-SBCA responds generally that the quotations fram Dr. Owen's book merely

confirm his testimony and that Dr. Owen's testimony invited a response fram other experts in

the field such as that contained in the quotations from the Pindyck and Rubinfeld baok.

On consideration of these ai'guments we conclude that the five items described supra must

be stricken from SBCA's reply. Neither of these two texts, which are the sources af the

challenged material, was introduced into evidence in this case. it would have been much more

appropriate and helpful to the panel for SBCA to have cross-examined Dr. Owen on the passages

in these books rather than to have reserved them for incorporation into their reply findings and

conclusions, thus depriving the Networks of direct and written rebuttal. We also note that some

of the quoted material is merely cumulative of Dr. Owen's testimony and is not all that

additionally helpful to their arguments anyway.

As to the alleged misleading quotation of Dr. Owen's hearing testimony, we do not find

the basic meaning to change after reading the full version aud we would not ordinarily direct a

party to insert the full transcript passage. However, since we are requiring SBCA to file a



revised pleading, we are also directing that an unedited version of the quoted passage appear in

the new pleading.

For all the foregoing reasons, the Copyright Owners'otions are granted and SBCA is

directed to file revised Reply Findings and Conclusions of Law in accordance with the

instructions contained in this order on or before August 8, 1997. SBCA may renumber

paragraphs and pages and perform other necessary format editing as appropriate.

IT IS SO ORDERED.

cx /Y~ A ~A'ewis

Hall Griffith
Chairperson

J W. Cooley
anelist

J ey . Gulin
Panelist

Date: July 18, 1997
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DISTRIBUTION OF 1 990 g 1 991.g
AND 1992 CABLE RCYALTY FUNDS1

)

Docket bio. 94-3 CARP-CD-90"92

PEULSE XX DXSTRXBUTICN REPORT

Aut1ILori.ty and lfahmxe o8 the contravene'Ny

The Librarian of Congress convened this Copyright.

Arbitration Royalty Panel pursuant to the Copyright Law, as

amended by the Copyright Royalty Tribunal Reform Act of 1993,

Pub. L. 103-198, 107 Stat. 2304, to determine the distribution of

certain royalty fees deposited with the Register of Copyrights

under 5 1111d) of the Copyright T,aw. The royalty fees involved

are compulsory license fees for secondary transmissions to the

public by cable systems of primary transmissions made by

broadcast stations. This Panel was convened because of a

controversy concerning the distribution of 1991 royalty fees

among the category of copyright owners previously designated as

"Music Claimants."

Baohgxound of this PxocescLiny

In Phase I of the Distribution of 1990, 1991, and l992 Cable

Royalties, a controversy had arisen over the division of a total
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of over $ 500 million among seven categories of copyright owners.

The Music Claimants, as one of these categories, settled with

the other categories as to the Music Claimants'hare. Pursuant

to that settlement, their representatives received 4.5% of the

total cable royalty fees for distribution among the Music

Claimants.

On February 12, 1996, 61 FR 6040 (Feb. 12'996I 'the

Copyright Office issued a request for notices of intent to

participate in a Phase XX proceeding to resolve controversies
I

over the division of royalties among claimants within a

particular category. On March 15, 1996, James Cannings

(Cannings), on behalf of himself as a songwriter and his wholly-

owned publishing company, Can Can Music, filed a notice of intent

to participate, with comments on controversies with respect ko

the 1990-92 cable royalty funds within the Music Claimants

category. On August 8, 1996., the Copyright Office ruled that

Cannings could not proceed with a claim to royalties for 1990 or

1992, because he had not filed a claim for those years, but .could

proceed with a claim for 1991.

Representing all of the other putative shareholders in the

1991 royalty fees allocated to the category of Music Claimants

are three performing rights societies that represent "the

copyright owners af musical works broadcast on all
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programming."g/ These are Broadcast Music, inc. (BMl), the

American Society of Composers„ Authors and Publishers (ASCAp),

and SESAC, Inc. (SESAC). Together, they appear in this

proceeding as "Music Claimants" (NC) .3J NC had, simultaneously

with Cannings'otice of intent to participate and than

apparently unaware of it, filed comments on Phase II

controversies on a pro forma basis, stating that all music

controversies had been resolved. The Librarian of Congress then

convened this Panel. On August 19, 199'7, the Register of

Copyrights designated to the Panel the issue of whether to

suspend formal hearings and proceed to decide the controversy on

the written pleadings.

This arbitration proceeding began on September 3, 1997.

After the participants filed their written direct cases, this

Panel held an initial meeting of Phase XI participants. With the

agreement and consent of the parties, by order dated September

16, 1997, the Panel waived the requirement of an oral evidentiary

hearing, deciding to proceed on written. submissions alone The

Panel set a schedule for those filings. They included the

g/ Distribution of l990. 1991 and 199'2 Cable Royalties, Lib.
Cong. Distribution Order, Docket No. 94-3 CARP CD-99-92, 61 FR

55653, 55655 (Oct. 28, 1996)

g/ We use the abbreviation, "MC," for the consortium of BMI,
ASCAP, and SESAC, to avoid confusion between that consortium,
which appears here in opposition. to Cannings, and the entire
category of Music Claimants, which includes Cannings,
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participants'ritten direct cases, written rebuttal cases,

proposed findings of fact and conclusions of law, and reply

findings of fact and conclusions of law. All of these

submissions have been received and considered.3./

Factual Basis fox Canningl'laim

Cannings'usical composition, "Misery, " was transmitted on

two occasions in 1991 as part of "The Joe Franklin Show," via

WNOR, a "superstati.on." "Superstation" is defined in 5 ll9(d)(9)

of the Copyright Law as a television broadcast station, other.

than a network station, licensed by the Federal Communications

Commission that is secondarily transmitted by a satellite
carrier. Cable royalties were generated by secondary

transmission of WNOR's signal, including the programs on which

Cannings'ork appeared, by cable systems. Secondary

transmission of NWOR's total signal for 1991 generated

821, 613, 845 in cable compulsory license fees.+/

Factum,i. Basis fox NC'@ C3.@km Exclus3.vo oE Canniness'lai3a

As noted above„ MC, through its constituent organizations,

j/ MC filed motions to strike certain late-filed additions and
corrections to Cannings" proposed findings of fact and
conclusions of law and/or his reply proposed findings and
conclusions, and. his subsequently-filed "final" reply proposed
findings and conclusions. We grant these motions and strike
those submissions as untimely and, in view of our disposition of
the issues to which they are addressed, irrelevant.

f/ MC Written Direct Case, Tab A (Testimony of Alison Smith at
10), Exh. 7.
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represents copyright owners in what was established in the Phase

I proceeding as the Music Claiaants category of claimants. BMI

represents more than 180,000 songwritezs and music publishers,

ASCAP represents approximately 65,000, and SESAC more than 2,500

songwriters and music publishers. Froza 1985, if not earlier, to

1995, Cannings, as a songwriter and as an individual publisher

doing business as Can Can Music, was a contract affiliate of BMI.

Pursuant to those contracts, Cannings assigned the rights to his

works to BMI x.n return for BMI's handling of the licensing of

performances of his work and paying him according to BMI's

established rates.f/ No other individual or corporate copyright

owners in the Music Claimants category have submitted claims. We

find that MC represents the universe of music claimants (except

Cannings) who are entitled to participate in the 4.5% Music

Claimants'hare in the 1991 cable fee royalty fund.

App13.cable Law

In the Phase I proceeding, the Panel analyzed the statute

and the historical progression of the explanations by the former

Copyright Royalty Tribunal (the Tribunal), and by the United

States Courts of Appeals, of the governing criteria in

distributing royalties among groups of Phase I claimants. The

Panel, affirmed in this respect by the Librarian of Congress„

5/ MC Written Direct Casa, Tab A (Testimony of Alison Smith at
8}, Exh. 5.
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concluded that, among the criteria originally announced by the

Tribunal, only the criterion of "market value" remained as a

logical and legal touchstone for distribution, at least based on

the kinds of evidence and arguments presented in Phase X.f/

Thus, as the United States Court of Appeals for the District of

Columbia observed about the role of the Tribunal, it was

"Congress'vident intent to have the [Panel] operate as a

substitute for direct negotiations (which were thought to be

impractical) among cable operators and copyright owners

~ ~ ~ I/

The Phase X Panel examined the concept of a "simulated

market" that serves in the absence of actual negotiations between

the cable systems and the broadcast stations over the payment for

particular programs originating at the broadcast stations. Such

a "simulated market," the Panel observed, must represent, at

least hypothetically, what the cable system operators who were

subject to the compulsory license system would have to pay in an

open market, on a proportional basis, for the categories of

programming that existed in the relevant period. Moreover, the

Panel recognized that, notwithstanding the parties'ubmission of

6/ Phase I CARP Report at 18-24; Lib. Cong. Distribution Order/
61 FR at 55657-58'/

Christian Broahcast~a Network Tnc v. CRT, 720 F.2d 1295,
1306 (D.C. Cir. l983) .
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statistics and economic analyses providing the seeming comfort of

categorical numbers, there was no satisfactory mathematical or

mechanical solution to the problem. Rather, the Panel saw as its

task the assessment of a simulated market that was, by

definition, hypothetical and imperfect.f/

We conclude that similar considerations must govern this

Phase II proceeding. The evidence and arguments presented here

focus essentially on market value. However, the opportunity for

negotiations concerning what cable systems operators would have

to pay for those segments of programs during which the works of

each individual music claimant was performed has been superseded

by the compulsory licensing system. Therefore it will be our

task to hypothesize as realistic a simulated market for the works

of individual music claimants as is consistent with the evidence

presented.

A second general principle that must be restated before

dealing with the specific allocation in dispute is that, contrary

to Cannings'epeated assertions in the course of this

proceeding, the allocation of royalties has already advanced to

the point where the copyright owners represented here by MC are

not now required to prove their entitlement to a share of the

fund. Jt has been established that the organizations

participating in this proceeding as MC represent all of the

9/ Phase I CARP Report at 24-25.
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copyright owners who are entitled to share in this distribution,

except Cannings. All of the copyright owners who are so

represented have, in effect, agreed to be bound by the results of

this proceeding. Their respective representatives have agreed

among themselves as to the share of the balance of the fund,

after Cannings'laim is paid, to be received by each

representative on behalf of its affiliated copyright owners.

As the United States Court of Appeals for the District of

Columbia Circuit has held, parties who settle their claims can

receive any part. of the fund that is not in controversy, and a

full hearing on all claims is not required whenever any other

claimant chooses not to settle.9/ Consistent with that holding,

on August 15, 1997, the Register of Copyrights issued an order

denying Cannings'equest for documents supporting the respective

claims of the Music Claimants represented here by MC. We

therefore conclude that our responsibility is limited to

determining the share or amount to which Cannings is entitled.

AWRXsTSXS

Cannings'XaisL ance its Assextock Seeks

Cannings claims to be entitled to $ 1,200 for each of two

performances of his song, "Misery," on svperstation WWOR in 1991.

Q/ National Assoc'.stion of Broad~ters v CRT, 772 F ~ 2d 922, 939
(D.C. Cir. 1985), cert. denied, 475 U.S. 1035 (1986) .



02/27 17:10 1998 FROM: 212 787 1381

FEB. -27'8(FRI) 1 7:55 ASCAP -
1 EGAL

TO: 2'f28197583

TEL:212 787 1381

PAGE: 12

P, 012

His total claim, therefore, is for $ 2„4QQ, plus interest from the

date of the initial investment of the 1991 fund. Cannings also

appears to seek support for his claim by virtue of his sacrifice

of time and money because of the demands of this proceeding, in

which he has represented himself.

The primary basis for Cannings'laim that each performance

of his sang is properly valued at $ 1,200 is an arbitration award

he received in 1993, in a proceeding between James Cannings/Can

Can Music and BMI, in which Cannings/Can Can was awarded $ 4,8QQ.

While the award document contains no facts, nor does it even

describe the background of the dispute, we find, based on

Cannings submissions and the testimony of Judith N. Saffer„

Assistant General Counsel for BHI, that Cannings'laim before

the arbitrator was for a single performance of a Cannings song,

"Reggae Christmas," on WMOR in each of the years 1985, 1986,

1989, and 199Q,~/ Cannings later sought and obtained.

confirmation of the arbitrator's award in the Supreme Court for

the State of New York, apparently for the purpose of securing

costs and interest, but the confirming judgment was later

rescue nded when the New York court was advised that BMZ had

M/ Cannings'ritten Direct Case at 7; Cannings'ritten
Rebuttal Case at Exh. 43; MC Written Direct Case at Tab B

(Testimony of Judith B. Saffer at 2).
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previously paid Cannings the amount of the award.~/

As a basis for Cannings'laim in this proceedi,ng, the

arbitration award, confirmed by the court or not, can carry no

~eight. Cannings expressly disavows any claim of collateral

estoppel, but presents the award "as precedent to support how to

calculate his royalty distribution."3Q/. However, we cannot

defer to the award, To do so would mean abdicating our duty

under 5 B02(c) of the Copyright Law to act "on the basis of a

fully documented written record . . . ." Ne understand this duty

to require our own examination and analysis of the evidence

presented. While Cannings has made certain representations as to

what evidence he presented to the arbitrator, we have no way of

knowing how the arbitrator evaluated any of the evidence or what

factors he considered in arriving at his award. Ne note,

however, that the award was based on performances of a different,

song from the one the performance of which is the basis for the

claim involved here. Were we privy to the arbitrator's analysis,

we might legitimately assess its persuasiveness for purposes of

this proceeding. Absent that„ deference to his award would

require us simply to adopt the arbitrator's ultimate valuation of

four performances of a Cannings song, This we cannot do.

~/ MC Written Rebuttal Case at Tab 2 (Rebuttal testimony of
Judith N. Saffer at 2).

~/ Cannings'original) Reply Findings and Conclusions No. 73.

10
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Cannings also presents his own analysis of BNX's formula for

calculating the royalties due for televised song performances.

However, Cannings'omputations are based on BMX's rates for

performances on network television, not on distant signal

performances on cable superstations such as WWOR ~/ Csnnings

presents a distribution proposal that purports to adjust for the

difference between the number of commercial television stations

in the country and the number of cable systems that carry WWOR's

signal.H/ Cannings asserts that the value of audience on a

superstation outweighs that of a local TV station.~/ However,

the only evidence he presents for this is that "The Joe Franklin

Show" has shown its popularity by being aired on WWOR 365 days

for 43 years. This provides no basis for determining whether a

performance on a cable system is commensurate with a performance

on a commercial station for purposes of generating royalty fees.

Finally, Cannings" presentation includes considerable

reference to his own prominence in the music and entertainment

industry, and NC has presented a substantial volume of evidence

to rebut whatever Canning purports to establish in this regard.

We are unable to see the relevance of any of this.

~/ NC Written Rebuttal Case at Tab ). (Rebuttal testimony of
Alison Smith&-

~/ Cannings'ritten Direct Case at l3 ~

M/ LsL. at )4.
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The simulated market value of a performance of a Cannings

song has nothing to do with Cannings as a personality. Assuming

that Cannings'eputation as a composer elicits a response from

the public, we presume that the market reflects this if at all by

inducing program producers to include his songs in their

programs. Thus, the market regulates the demand for performances

of his songs and thereby affects his entitlement to royalties.

There might be an exceptional case where the prominence of a

copyright owner affected the value of each performance of his or

her work, However, such a showing, to be even plausible, would

require some kind of persuasive evidence that a cable system

operator''s decision to "purchase" the entire signal of a

broadcast station was affected in a substantial way by the

prospect that the station's programming would include

performances of that, copyright owner's works. Cannings're-l991

history of four performances on MWOR in six years does not

suggest that such a consideration played a meaningful part here.

Another significant, and, we believe, fatal defect permeates

each of the methods by which Cannings seeks to establish his

claim to 51,200 per performance. Nothing Cannings has presented,

including the arbitration award, evidences a consideration of the

constraints imposed on each copyright owner's share by the fixed

and finite nature of the fund being shared. Cannings'pproach

seems geared, rather, to a hypothetical open market. negotiation
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limited only by what a cable system operator might be willing to

pay for Cannings'urportedly superior creative product. That

approach does not reflect the simulated market in which we must

evaluate his claim.

Congress, while creating a device to protect copyrighted

works from pirating by secondary tzansmissions„ has prescribed

the price that a cable system must pay to use the programming on

which such works appear.M/ This necessarily limits what each

copyright owner can expect to receive when the programs that

include their works aze used in secondary transmissions. The

basis for determining Cannings" share must he consistent with the

basis on which all equally-situated artists can reasonably expect

to be paid. That is one prerequisite of the simulated market in

which a "value" must be determined.

Referring, finally, to Cannings'lea for consideration of

his expenses and hardships in prosecuting his claim, we have no

authority to compensate him on such grounds. We note, moreover,

that we have attempted to accommodate his needs as a pro se

claimant and feel confident that we have extended him all the

leeway that was reasonable in the circumstances and that was not

prejudicial to the other parties or to the requirements of

meeting the statutory deadlines for bringing this proceeding to a

conclusion.

3Ji/ Copyright Law 5 ill(d) .

13
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8, SIC Assessment og Canni~s'laisk a.

MC places a value of $ 9.99 on each

d. its Assertog Sasis

of the two 1991

performances of Cannings'ong, "Miser ," on WWOR, yielding a

total established claim to $ 19.98. NC derives this valuation

from a "durational analysis" based on he proportion of the time

each of these two performances lasted

extrapolated calculation of the total
s compared to an

umber of minutes of music

performed on programs aired on. WWOR in 199l. Thus, having

calculated that the 4.5% share of the ompulsory license fees

generated by WMOR that is available fo distribution among all

the claimants in the Music Claimants o tegory was $ 1,074,798.27,

and dividing this amount. by the extrapolated figure of 143,493

minutes of NIDOR music, NC arrives at a proportionate royalty rate

of $ 7.49 per minute. Each performance of Misery" aired for one

minute and 20 seconds, or 1 3333 minutes. Therefore, the royalty

value of each performance was $ 9.99.

NC advocates its durational ana.l sis as assigning an

objective and verifiable quantitative value to Cannings'wo

performances. This analysis yields a result that is much closer

than Cannings'nalysis is to the res lt that would obtain from

the use of a method, described more f lly below, by which BMX, in

its regular course of business, alloc tes cable royalties. NC

asserts that BMI's rates are not a pr per basis for determining
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the allocation of compulsory license fees in this proceeding,~/

but offers no support for this statement, and the assertion

puzzles us. NC also asserts that its durational analysis is

similar to a mathematical formula adopted by a CARP Panel and

a ffirmed by the Librarian of Congress in a proceeding for

distribution of royalty fees collected for Digital Audio

Recording Devices and Media tDMT).M/

Cannings disputes MC's extrapolation of the duration of

music transmitted from WWOR programs on cable systems, but we

find it unnecessary to resolve that issue. Aside from any

questions about the validity of the extrapolations, or the

sampling methods on which they ere based, we do not find the

durational analysis to be the preferred method for placing a

simulated market value on the performances of Cannings'ong.

The durational analysis is neither one that has been shown

to have been used for distributions nor is there applicable

precedent in contested proceedings for adopting such .an approach.

In fact, MC does not endorse this analysis as appropriate for

resolving any allocation dispute not arising out of the specific

circumstances of this case, stating rather faintly that where, as

l2./ NC Proposed Findings and Conclusions No. 66.

~/ MC Proposed
Di styli bution of
Docket No. 95-1
Prccaadina) .

Findings and Conclusions Ho. 102, citing
the 1992. 1993. and 1994 Musical Works Funds,
CARP DD 92-94, 62 FR 6558 tFeb. 12, l997) (DART
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here, only two performances and a small amount in controversy are

involved, "the Panel may use the durational analysis as the basis
for resolving [the) dispute.~/

i ~

As described by NC and summarised above, the durational

analysis appears in effect, to be an undifferentiated "time plus
fee generation formula," which, as the Tribunal stated in an

earlier proceeding, is a mechanical formula that does not, taken

alone, take into account the criteria upon which the Tribunal

bases its decisions.gg/ .Although we do not employ, at least for

purposes of this proceeding, all of the criteria to which the

Tribunal referred in the earlier proceeding, we still find the

durational analysis to constitute a mechanical formula. It
might, of course, serve as a guide to market value in the absence

of a better alternative.~l However, as discussed below, we have

found what we believe to be a superior alternative.
Finally, contrary to NC„,we find in the DART .proceeding no

precedential support for the durational analysis. Zn DART, the

CARP Panel and the Iibrarian of Congress adopted a mathematical

~/ MC Proposed Findings and Conclusions, p. 17 n.11.

~/ 1995 Cable Rovaltv Distribution Proceeding„ Docket No. CRT
87-2-85CD, 53 FR 7132, 7139 (March 4, 1988).

g1/ A durational analysis might also complement other findings so
'that, taki n together, they may form the basis of an allocation.
See 1987 Cable Rovaltv Distribution Procee~, DOcket No. CRT
89-2-87CD, 55 FR 5647, 5651 (Feb. 16, 1990) (Devotional Claimants
controversy).

16
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formula to compute a claimant's proportional share of total

royalties by dividing the number of song title sales credited to

the claimant during the year by the total,number of song titles
sold. Such a formula was found to have been the result of an

acceptable methodology for applying the applicable statutory

standax.d.g2/ However, the applicable standard for the DART

proceeding is found in 5 1006(c)(2) of the Copyright Law, which

provides that royalty payments derived from the sale of digital
audio recording devices are to be allocated to claimants within

the "Musical Works Fund" group of interested copyx."ight parties
"based on the extent to which, during the relevant period,

each musical work was distributed in the form of digital musical

recordings or analog musical recordings or disseminated to the

public in transmissions " No such formula is suggested by the

Copyright Law for proceedings to distribute compulsory license

fees for secondary transmissions by cable systems.

C. Appropriate Basill for Q1ocntiolx

While we have spoken of the market that operates by virtue

of the compulsory license fees for secondary transmissions as a

"simulated" market, it is a market within which we have evidence

that real-life transactions occur. That is, within the area of

the music business that the compulsory cable fee system has

~/ DART Proceedina CARP Report at, 21-22, Library of Congress
Distribution Order, 62 FR at 6561.

17
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carved out, royalties are allocated among and distributed to

real-world songwriters and publishers. The only evidence in the

record before us as to how such allocations are made is the

description of BMI's method for paying its affiliated songwriters

and publishers. That description, although it provides an

incomplete picture of the simulated market, does illustrate a

large if not dominant part of its actual operation. Zn fact, MC

refers to the payment BMX makes to its affiliates as an "actual

market payment. "~/ It is thus, at least potentially, a model

for the simulated market in which we must place a value on

Cannings'laim.
Rather than a nondifferentiated durational method, BMI

employs a method that places a value on "feature performances"

that is substantially higher than that placed on background

music. A feature performance is one "that constitutes the main

focus of audience attention at the time of the performance."~/

BMI operates on a non-profit basis and distributes all
available income, retaining only its operational expenses. Since

BMI distributes royalty income on a dollar-amount-per-performance

basis, and the dollar-based rates are not based directly on

proportionate shares in the manner of the durational analysis

method, we infer that the rate-based payments cannot precisely

~/ MC Proposed Findings and Conclusions Nos. 64-69.

2J/ NC Written Direct Case Tab A Exh. 10.

13
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reflect the amount of available funds ~ From time to time, BMI

"voluntarily" increases the payments so that songwriters and

publishers may receive more per performance than the base

rates.25/
For a part of 1991, BMX paid increased cable rates based on

types of performance and receipts from each of the cable .

superstations. It paid a distant signal rate of S14.36, to the

songwriter and to the publisher, for a feature performance on

WWOR. Also, instead of its standard base rate of $ 1.50 per

performance, i t increased that rate by a factor of 2.1 in the

third quarter of 1991, resulting in a combined songwriter-

publisher rate of $ 3. 15.25/

NC acknowledges that the ÃHOR performances of Cannings"

"Misery" were feature performances, Applying BMI's base rate and

the voluntary increase that BMI was paying its affiliates in

1991, Cannings, then a BMI affiliate, would have received $ 14„36

as songwriter, $ 14.36 as publisher, per performance, and an

additional combined payment of 83.15 as songwriter and publisher

of "Misery," for a total of $ 31.87 per performance, had he not

contested it.~/ On the record presented here, we find this to

Z5/ NC Written Rebuttal Case, Tab 1 (Rebuttal testimony of Alison
Smith at 3-4).

gZ/ In its Proposed Findings of Fact, No. 65, NC suggests that
Cannings would not have received the $ 3.15 local rate for one of
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be the most appropriate basis for resolving Cannings'laim,
As noted, Cannings was a BMI affiliate during the period in

which the royalties in dispute here were generated. In arguing

against Cannings'laim to a much greater performance rate than

BMI pays t,o its affiliates, MC states in its Proposed Findings

(No. 69) that "each BMX songwriter or composer with a feature use

of music on a given television station or network must be paid

the same rate." On the other hand, we have noted NC's assertion

that the BMI zates are not a proper basis for use in this

proceeding. The only suggested reason for this is that, "by

electing to proceed outside of the private BMI distribution

system, Nz. Cannings categorically rejected the BMI payment rate

."~/ But while Cannings'lection may put into question

his entitlement to the BMI rates as a contractual right, it does

not preclude this Panel from using the BHI rates as the best

evidence of the simulated market value of the two performances of

"Misery" and therefore the proper measure of his claim.

In adopting this measure rather than the results of a

durational analysis for purposes of this proceeding, we intend no

suggestion that the BMI methodology is more appropriate than

those that ASCAP or SESAC used in 1991, which are not before us

the WNOR performances. However, the Proposed Findings are not
evidence, and Alison Smith's rebuttal testimony indicates that he
would have received the $ 3,15 rate for both performances,

~/ MC Proposed Findings and Conclusions No. 109.
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for comparison.~/ We find only that the BMI methodology is the

best market.-related methodology that is presented in the record,
that it is credible, and that it appears to be reasonable. That

must be considered sufficient.~/ In summary, we all.ocate $31.87

per performance, or $ 63.74, to Cannings and the balance to .MC.

We find no basis on which to award interest on the amount.

allocated to Cannings. Pre-judgment interest is not ordinarily
awarded in civil cases, unless based on a contract, and has not

been awarded in previous Phase IX proceedings. While there might

be equitable considerations that favor an award of interest, we

have found no supportable method to award or compute interest,
nor has Cannings presented adequate grounds for such an award.31/

JhlSQLD

Cannings is allocated $ 63.74. NC is allocated the balance

of the fund.

~2 / We note, however, that the BMI methodology is similar„ at
least in general approach, to the method that ASCAP presented to
the Tribunal in Phase II of the 1987 Cable Rovaltv Distribution
Proceedi1lg, DOCket NO. CRT 89-2-87CD, 55 FR 11988 (Marph 3Q,
1990) tmusic controversy). Thus, "fw]hile the actual weights
ASCAP and BMI assign to feature, background and theme music
differ, neither organization uses duration alone for crediting
works." 55 FR at 11989-90.

~/ See DART Proceedina, 62 FR at 6561.

3l/ An interest rate table Cannings submitted as Exh. 2l to his
Written Rebuttal Case contains no indication of its applicability
to Phase II distributions.
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Respect fu11y submitted,

Ronald P. Nertheim, Chairperson

esse Etelson, Arbitrator

armakides, Arbitrator

Dated: February 35~ 1998
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in.ax@accessible,el'Bc(ran'ic format., '

Monday.thiough Friday',,Bxc)uding. '' '. IIegisterofCopyrigh&~;
.List of Subjects.in,37 CFR Part 203 '.

holidays; If it is 'deterimned that an 'FR 0 . 97-'28418.Ffied 10-z7-SF; 645 ~}'reedomof Information Act Policies
working,days is necessary'to respond.to

:-: a request due to unusual"cixcuinstances,
" as defined in::paragraph (i). of this " 'LIBRARY-OFCONGRESS'n.considerationof the foregoing,.the section, the Supervisory. Copyright

Copyright @fBc'e is amending Part 203, Infoxination Speciah'st Shall so notify Copyright Office, of 37 CFR, chapter II;-in.'the.manner.set the requester and give the requester the: . - 87'CFR pa~ pj'sforth below: .. ' oppartunity. to::,
. (1),Liinit the'scop'e af the request so: (DocketNa'-96-'6 CARP'SRA)

PART 203—.. FREEDOillf OF'.,'hat i*t may.be:processed within twenty
INFORMATION ACT.: POLICIES'AND (20).working,days,or: . 'ate Adjustlxlent for the Satellite

. PROCEDURES. (2) Axrmgowiih.tho.Office an .- .Carrier. CompMlsory License
."1.. Tlio authoritJJ citation for Part.203: re nest or a modified, re 'uest If a 'EOL-'opyright OfBce, Library of.aiternatiyetime kame forprocessing. the .,A E„&.

reqiiest is exue,
,Authority. 17'U.S.C. 702l.snd 5 U.S.C. 552„. notification will ixicludo tho basis for .

ACTION Final rule andorder'he

denial, names of a}l individuals Who.. SUMMARY:..The Lib~a;af Con~asn'203~IS amendedby: paxticiputed in tho determmation and .'pon r'Bc'ommondation of the Register.afrevising paragraph (i) to'read as follows: . Procedures avai}ab. o ., PP al th "
. Copyrights: is announcing the

$ 203.3 Organization..
determination; '—

adjustment of the royalty rates for*
. *.....' * ..;, Superstationandnetworksignalsunderh - up,xvi ry Pyxigh, .the satellite carrier:coiiipulsory license,

. (i) Tlio Copyright'Office.maintams an'Infoimation-Specialist w'ill consider . 17 U S'C 119.."electronic reading room".by making'equests for expedited processing of
.ave}able certaiI1 doouments and records xeqllests iii cases'whBxe:thB requester'. EFFECTIVE DATE: »~u 1 1998..; T~n

on.its World Wide Webb&age and by demonstrates a'compeihngIIeed for ADDRESSES: The full text of"the CARP's
" providing:access to documents that:, such processing. The term~~'compo}ling report to,the Librarian of Congress is:
: affect the public in.electr'onic'format need» means. ' ~, . available,for inspection and.copyiug

Pursuant to 5 USC 552(a)(2);. Copyright (1) That a failure..to obtain.requested ., during normal business hours in the
Office records in machine readable form .records on'an'xpedited basis could

'

OfBce of the Geneial Counsel, James
cataloged fxom January 4,-1978; to the rea'sonaMy be'expected'to pose an . Madison Memorial Building„Room LM-'.
pxesBIlt 'inclUdiDgxegistxafion imiliinent threat to the'life 'ox physical 403, Fixstand:-Independence Avenue,

- information and xecorded documents, safety of an individua} ox' - S.E., Washington, D.C. 20540.
are, available on.the.internet.. Frequently (2) With respect to 'a request made by '. FOR FURTHER INFORM'ATION CONTACT:

: requested Copyright.Office circulars, a person.primarily engaged in '. David O. Carson, General Counsel,
announcements; and"recently.pzoposed . disseminating information,- urgency to .. Wil}1am J; Roberts,:Jr., Senior. Attorney's

well as final regulations are. available. inform the.public concerniug actual or for Compulsory Licenses; or Tanya M.
on-line. The address for the Copyright alleged Federal Government'activity. Sandros, Attorney Advisor, P.O. Box
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70977, Southwest Staffon, Washington,
D.C. 20024. Telephone (202) 707-8380.
SUPPf.EMENTAFIY INFOAMATIQN:

Recommendation of the Register of
Copyrights
I. Backgr'ound .

'Cangress pas'sed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license, codi6ed
at section 119 afthe Copyright Act, for.
the retransmission of over-the-air
television broadcast signals. 17 U.S.C.
119. Similar in many ways,to the cable
compulsory license enacted by C'ongre'ss
in 1976,.the satellite carrier compulsoxy-.
license permits satellite car!rters to

'etransmit TV signals to their.
subscribers.upon semiannual,
.submissio'n of royalty fees ~and

" .statements of.account to the Copyright-
Of6ce. The royalty. fees collected by the
Copyright:QfBce are deposited. with the,
United.States Treasury-for subsequent.,
distributioa to c'opyright awners of,

.
- pragrfxmming retransmitted by the
'atellite carriers.

Section 119identi6es two types of:: '
television broadcast signals that are
subject't'o compulsory licerism!'g:
superstations and network signals. A
superstatian is the. signal of any-
commercial independent television
station licensed by. the Federal .: ":

.'ommunicatioiisCoinmission.
Examples 'of superstations retransinitted
by satellite carriers under section,119
are WTBS, Atlanta and WGN; Chicago.
A network station is de6ned!as follows

(A) A television.broadcast station,
including any translator station or terrestriaI'atellitestation'hat.rsbroadcasts all or 'ubstantiallyall of the programming

'roadcast by. a network station, that is owned
or operated by, or afBliated with, one!or more

- of the television networks in the United
States widch.!of(er an interconnected program
service. on'a regular.basis for 15 or more,-.
hours psr, week to at least 25 of it's afBliated,
television licensees in 10 or more States; or "

(B) A none!ommeicial educational
bro'adcast statio'n (as deGnsd'hx 'section 397
of the Communications Act of 1994). '
17 U.S.C. 119(d)(2).. Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A'tationof the Public Bro'adcasting
Service. (PBS) would also be considered
a network signal under the statute.

Under the section 119 licerise,'atellitecarriers can retransmit any
"

suptxrstation they'hoose to any'ubscriberlocatexj anywhere in the
United States. However, such is'nat the

x This laths.dsfinition of a network signal after
the 1994 amendments to section 119. The earlier
dsfinifion was;ths same one appsarlng in ssction
111 of the Copyright Act.

case with the retransinission of network
signals,'atellite carriers may only make
use of the license to retransmit a 'etworksignal to a subscriber who
resides in an "unserv'ed household." An
"unserved household" is de6ned as a
household that: .

(A) Cannot race)vs through the uss ofa
convsnhonal outdoor rooftop receiving
antenna, an ovsr-the-air signal of grade B
intensity (as.deGnsd by the Federal
Communications Commission)"of a.primary
network station. afBliated'with thatnetwork,'nd

.

(BJHas not; within 90 days before the date
'on which that househol'd subscribes, either
initially or on. renewal, to receive secondary
transmiftsioris bye satellite caner of a .

network:station afBliated with that network,
subscribed to a cable system that,provides
the signal of a primary network station
afBliated with that network:
17 U.S,C; 119fd)(10). Service of ixetwork

.signals to subscxibeis who do not reside
in unserved households is an.act,of.:, .

copyright:infringement',:subject to the ..
remedies of chapter.5 'ofthe Copyright .

Act,. xxnless:tjxe. carrier is:able.to
negotiate a private agreement.with,

'opyrightxxwners,tolicense all the'..
copyrights'd works.on:.those 'network',
signals.

In creating the section 119 license in:
1988, Cong'ress established different .

royalty rates for superstation and
network signals; based upon
approximations'of what cable paid for-
such signals under the section 111 cable
compulsoxy license,. 17, U,S.C. 111; The
original rate for a superstation was 12.
cents per subscriber per month. The
original rate for a network was 3.cents
per subscriber per:a)arit; Congress,
however; authorized a rate adjustment .

pi'ocedure ta change these:rates ia 1992.
H. The 1992 Rate"A'djustinent '

Af the: time of passage of section 119,.
the.Copyright Royalty Tribunal was still
in existence. However, rather than
invest the.Tribunal with authority to
,adjust the section 1.19 rates, as was the;..
case for all other compulsory"licenses in
the Copyright Act, Congress instead
gav'e the task to.an'ad hac arbitration
.panel assembled solely for that, purpo'se.
The Tribun.al was given.uutharlty to
review the decision of the arbitration.
panel;,as is the Librarian in this
proceeding, but.under a different,:
standard ofreview.

Congress:also estab)ished a,nuinb'er of
factors:,for..the arbitration.panel to
considex'! in reacixing its determination.-
The statute provided:

In determining royalty fees under this.
paragraph, the Arbitration Panel shall,
consider the approximate average cost'to a,
cable system for the right. to second'arily

transmit to the public a primaxy transmission
made by a broadcast station, the fss
established under any voluntaxy agreement
Gled with the Copyright OIBcs in accordance
with paragraph (2) a-aud the last fee proposed
by the.parties, before.proceedings under,this
paragraph; for the,secondary transmission of
supsrstations or network stations for private
horn'e viewing. The fes shall also be
calculated to achieve the following
objectives:

(i) To maximize the availability of creative
works to the public.

(ii) To afford. the copyright o'wner a fair
return for his orher. creative work and the
copyright'user a fair income under existing
.economic conditions.

(iii)'o xsBect the relative roles of the
copyright owner and the copyright ussr in
:the product made available to the public with
respect to relative creative contr'ibution,

. tech'nological contribution,'apital.

'nvestment,.cost,'risk,. and contribution to the
epexung nf,new"nxarkets for creative
expression'and media foi their
communicatiori. 'iv)To"minimize any disruptive impact on
the structuxe of the industrie's involved and
:on generaHy. prevailing!indusfxy practices.:
17 U.S.C 119(c)(3)(B) (1988).','hearbitrlxtion panel was given 60
days fo'r'each ifs deterxmnatian; it
delivered-.its;-rep'ort to th'e Go!pyright

. Royalty Tribunal on March 2; 1992. The
panel:recommended" that the royalty fee
for,network signals be raised from 3
cents to 6 cents per subscriber. 57-FR
19061 (May. 1,'1992). For superstatians, .

the panel recommended.a two-tiered
rate structure.,The panel was. impressed
with Congress'onsideration of'the
applicatioa ofsyndicated exclusivity
protection on the sate11ite industry.
With respect. ta cable retransmissions of
broadcast,signals, broadcasters may
.purchase exclusive rights-to broadcast
programiniiig..within their local market,
and any cable operator, importing the
same prbgramming into the
broadcaster's local market is required to
black it out. Cpngress,directed the FCC
in 1988 to caxxsider adapting syndicated
exclusivity rules for the satellite
industry., but the: Camxnission ultimately
determined that it was-not technically,
feasible for.satellite carriers to black-out
.programmin'g. See 6 FCC Rcd. 725'1991).To make,.up for,this
technological deficiency,'.the panel.
imposed a higher royalty rate to
compensate for the loss of exclusivity
protection.

For superststtioris, if they.: had beeri
retransmitted by.a cabl'e system rather
thari a'satellite carrier'and, w'oui'd have
been subject to the FCC's syndicated
exclusivity. ries, the panel 'adopted a.
rate of 17.5 cents. per subscriberper'onth.57 FR;at 19061 (1992); For

s No such voluntary agrssmsnts wars reached.
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signals that would not have been subject-
to the syndicated exclusivity'rules for
cable (known's "syndex proof'ignals),the panel adopted a rate of 14
cents'pex subscriber pe'r month. id.

The CopyxightXayalty Tribunal,
reviewing the panel's decision only-:.
under a contraxy to law standard,
.adopted.the r'ates recommended by the
arbitration panel; 57 FR 1)052 (1992)
The.TribuzzaLdid, howev'er, sqbstitute a
new effective date for the rates, because
it determined that thepanel:misapplied.
the-statute. Id. at 19056 (rates, effective
on date of issuance of Tribunal's order:;
M'ay 1, 1992, not January 1, 1993 date
recommended by panel); No appeal af:
the-Tribunal's order was taken. "

, HL Satellite Home:Viewer.Act of 1994-
The ratei 'adopted'by the Tribu'nal in .

1992 were to lest oaly:until.the end of
1994;. when th'e sectiozx3,19 licease:was'.
slated to. expire. However,: in.1994,
Congress passed-the Satellite Hoine: . ".

Viewer Act.of 1994, which extended the"
section 119 licease another 5 years. In
xeauthorizing the license, Coagxess -. made.several chaages ta its provisions.
Another-rate adjustiaeat—thi's-
proceeding—.. was scheduIed to take
p'lace, and the duty of conducting. ths
proceeding was'given'to a copyright
arbitration rayalty panel (CARP), with
review by the.L'ibrarian of Congress.

The aiost sigaificant change.to section
119 made by the .1994 amendments, for" .,

purposes ofthis"proceeding, was a
. change in the factors to be applied-by
the CARP to determine the aew r'oyalty
rates.. Rather than focus on the price
paid hy the:cable industry for similar
rstransmissiozis, 'Congress 'r'squired that the royalty foes-for superstations a'nd
network.signals represent the fair

. market value.'7 U.'S.C; 119(c)(3)(D) .

(1994)..
Although Congress intended to 'eplacethe statutory criteria for

adjustiag the royalty rates I'xom the 1988
Act with the new"fair market value" stazidar'd, a scrivener's.error was made
in the.19'94:Act The result was. that the
original pravisitlris af section
119(c)(3)(B) remained, aad the riew 'rovisionsinatlvext'ently rspl'aced ths .

~

subparagraph determinin'g, tho's'e parties
subject, to pay the s'ectfozx 119.royalty: fees. Certain copyright owners to this ''

proceeding requested.clarification of the.
statute, and the'.Library'issued'aa oider

, prior'to commencement tzfthe':~
instructing ths.CARP, to apply 'orily the
new fair market value provisions, aad to
disregard the'ol'd criteria-ofgectzoa'19(c)

(3)(B). Order- in Bosket.Nor 96-:3
CARP SRA (Janilaxy', 1997).'he royalty rates adopted in the 1992
rate adjustmezit were incorporated into

the 1994 Act, subject to adjustment in
this proceeding. The rates adapted ia
this.Order, shall remain effective until
December 31, 1999, the cuxxent date for
the section 119 coznpulsory licenset

IV. This Proceedhtg

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with publication of a
Federal'Regzster notice oa.June 11,
1996, establishing, a voluntaxy. -'egotiati'onperiod and'.prec'oritroversy
discovery schedule.s 6l FR 29573. (June
11, 1996). The schedule.was vacated oa
September 19, 1996„,at the request of
certain copyright owner. parties; Or'der
in Docket No. 96-3 CA'RP SRA
(September 19,'1996), a'nd rescheduled
on October 29,. 199L Order ia Docket.
No. 96'-3'CARP SRA. (October".29,.1996).
The. CARP waa.convened on March 3,
1997.'

The following parties submitted
written direct cases:to the CARP'. (1)...
JointSports Claimants ('-'JSC"),
xepresentin'g'national&ports associations
including.-~joaLeague'Baseball the ..
National Basketball Assbciation, the 'ationalHockey League; aad the"
National Collegiate Athletic
Association;. (2) the Public Broadcasting
Service f"PBS");. (3).the.Commercial
Network Claimants ("Commercial.
Networks"), repxssenting'he National
Broadcasting Go., Ino., CapitaLCiti'es/
ABC, Inc.. sad'CBS, Inc.'; (4) the'roadcasterClaimants Group
("Broadcaster Claimants Group");.
representing certain commercial
television stations whose signals are
retransmitted'by.s'atellite carriers;. (5) the
Pxogram Suppher Claimants..("Pxograai
Suppliers".),''epresenting various
copyright owners,of.motion piftures,
television series aad specials; (6) the
Music Claiazaiits f.".Music Claimants*');
repr'esenting ths Americ'an,Society of
Composers,'uthors'nd Publishers,
Broadcast.Music,'nc., and SESAC, Inc.;.
(7). the Dsvotiorial.Claimants
("Devotional Claimants".),'epresenting
various:copyright owners of religious
programming; (6) the Satellite
'Broadcastixig gr Communications-
Association ("SBCA"), repxesentiap
AlphaStar Televisiazil +e.; BosCom,:
Ing., Consuiner Sate1lite Systems
DiracTV, Inc, EchoStar
Communications Corp.,'ethzk USA.;
PrimeStarPartners L.P;, Prime Time 24
Joint Venture, Southern Satellite. 'ystems,Iiic; and Superstar Satellite .

Enteitainmeat;"and'(9)'AinexicezrSky:...
Broadcasting L.L.C (s'ASkyB!')..

s 'fhe volunterX negottation peiiod proved
unsuccessftil a's no agreements were reached

The CARP held oral hearings on the
writtea cases aad evide'nce, and or'al
argument.on Qe proposed-findings.of
fact and conclusions of law; The GARP
submitted its'report to the Librarian on
August 29, 1997.

axe-CARP concluded that xates far
botlz networks signals and superstations 'houldbe adjusted upwards to 27 cents
per subscriber per month. In addition,
the Panel determined'that no royalty fee .

should be paid for the.xetxaztsmisszon of
supBrstatiozai wiQDI1:the sllpexst&tlons
local markets, and that it had'o
authority. to set.a royalty rata for
retraasmissioas ofnetwork signals ~

within their lo'cal markets..The Pa'nel 'ecommendedJuly '1', 1997,.as the .

effective date for the new rates.
Section 802(f) of the Copyright, Act- .

provides that fw]ithiri 60 days after
receiving the reports n copyright
arbitration xoyaltyIzanel-" "- *,.the.
Libraiiazt of Coizgress uytizi the
recoinmendatton o'f&e Register.of':-
Copyxlghts shaHadopt or reject the'-:
determination of the panel.f 17 U.S,C.
802(f); Today's order ofthe Librarian
fulfiHs this-statutory. obligation.

V. The,Libxariia's Scope ofReview
The Librarian-of Congress has, in

previous proceedings, discussed his
aaxTow, scope of review of CA'RP'.-

determinations. See 52 FR 6556.
(February .12, 1997) (DART distribution-
order); 61. FR 55658 (October';;1996)'cable

distribution order). Ths salient
points regaxdiag the:.scope of review,
hawever; merit;xepeatiag.

The Copyright RoyaIty Tribunal
Reform Act of;$993 created a-.uniqus
.systein of review.of.a CARP's

'etexmiaation,Typjcally, an arbitrator's
decision is aot reviewable, but:the
Reform Act created t'wo layers o'f review:
the. Librarian Sztd:the Court ofAppeals
for the Distric't.of Columbia Circuit; —

'ection.802(f)directs'ths Librarl'an 'to
either'accept'he d'ecision of the'ARP,'r

reject it. If the:Libr'arian rejects it,,he '

must subsfitute..his qwn.determination
"after full examination of the.record,.
created in the arbitration proceeding."
Id. If the Libraria accepts it,:then the
determination of the.CARP.has.become .

ths. determination of,the Librarian. In
either.case, through.issuance;of the
Librariazi's Order, it is his decision that.
will be subject to review.by the Court'f

Appeals,
Section 802@ of the Copyright.Act:

directs that. the Libraria'n shall.adopt'the
report of the CARP "unless the Librarian
find that the dete'ramza'tioa is arbitxarjj.
ol contrary to the provisions of this .-

title.".Neither. the Reform.Art nox..its
legislative histoxy indicates what is ..
meant specifically.by "arbitrary',"but
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there is no reason to conclude that the'seof the terin is any different than the
"arbitrary", standard des'cribed in the
Administr'ative Procedur'e Act (APA), 5
U.S.C. 706(2)(A).

Review of the caselaw applying the
APA."arbitrary" standard reveals six
factors'r cir'cumstarices under'hich 'a
cour't is likel'y to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it!

(1) Relies on factors that Congress did
not mtend.it to consider; -'.

(2) Fails to:consider entirely an
important 'aspect of the problem that it'asdoiv'ing ";" "

(3) Offers ari explanation for its
decision that rims counter to the'"
evidence pr'esented before it;

(4) Issues si decision that is so: .. -"

implausible.that it cannot be'.explained;.
as e product of agency expertise or a
difference of viewpoint;.

(5) Fails to examine the data and;; 'rticulatea satisfactory explanation for
its actiron yiclu'ding'a rational.
comiec'tio'n,between the'acts found arid
th'e choice'made; and'--

(6) When th'e agency's action entails ';.
the'unexplained discriminatioa or.
disparate treatatent of similarly situated
parb'es.

'otorVehicle Manufacturers A'ss'n y'..
State Farin Mutual Insurance Ca.„463 ..
U.S.'9. (1983); Celcom Comm, Corp: v .

FCC,. 789.F.2d 67 (D.C. Cn'. 1986);
Airmatk.Corp v. FAA, 758 F2d 685 (D.C.
Cir'. 1985).

Given these guidelines for 'eterminingwhen a determinatiori is
"arbitrary,"-prior decisions of the courts
reviewing the determinations of the..:
former Copyright Royalty Tribunal have
been.consulted. The decisions of the
Tribunal were r'eviewed under the
"arbitrary and capricious" standard of 5.
U.S;C 706(2)(A).which, as noted above,
appears to be applicable to the
Librarian's review. of the CARP's
decision.

Review. of judicial decisions regarding
Tribunal,actions reveaIs a consistent
theme; provided that the Tribunal '-

adequately articulated the reasons for its
decision,"specific determinations were
granted a relatively, wide ".zone of, .

reasonableness." See National Ass'n of
. Broadcasters v. CRT, 772 F.2d 922 (D.C.

Cir. 1985); Christian.Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir, 1983) National Cable Television
Ass'n v. CRT, 689 F.2d 1077 (D;C. Cir. '982);Recording Indus6yAss'n of.
America v. CRT, 662 F;2d 1 (D.C. Cir'.
1981). As.one p'encl of the D.C. Circuit
succinctly noted: .

To the,extent that the statutory objectives
determine a rarige of reasonable royalty raids

that would seive all'these objectives
adequately but to differing degrees, the
Tribunal is tiSe to choose among those rates,
and courts are without authority to set aside
the,paiticular rate chosen by the Tribunal if
it lies within a "zone of ieasoriableness." 'ecordingIndustry Ass'n ofAmen(ca,y.
CRT, 662 F.2$ 1, 9 (D.C. Cir. 198i).
Because th'e Librarian is reviewing the
CARP decision under the same
"arbitiary".standard used by the courts
to review. the:Tribunal; he est be

'resented with''detailed rational
aiiaIysis of the CARP's-.decision, setting
forth specific find'iags'Hact and
'conclusions of law. This 'requirement of
every CARP'eport is confirmed by the
legislative history ta the Reform Act
which notes..that a."clear report setting,
forth the panel's reasoning and findings
will greatly assist'he Librarian of .

Congress." H.R. Rep. No. 103-286, 103
Cong., 1st Sess. 13 (1993). thus, to
engage ia reasoned decisionmakirig, the

must "weigh all the relevant
consideration's'and" " ".'set"o'utits"
conclusions in a form that peimits [a,.
determination,of] whether it has
exercised its. responsibilities lawfully.".
National Cab'le Television Ass'n v. CRT,
689 F.2d 1077, 1091 (D.C.'ii'. 1982).
This goal cannot.be.reached.by
"attempt[ing] to distinguished r .:.
appar'ently inconsistent awards with .

simple, -undifferentiated allusions'.to a .

10,000 page record." Christian
Broadcasting Network, Eni. v. CRT, 720
F.2d 1295, 1319 (D;C. Cir. 1983).'t

is the task of the Register:to review-
the report and make her . '.-
recommeadation to the Librarian as to
whether it.is arbitrary or contrary to the
provisions of the Copyright Act and, if
so,, whether',.and'in what manner, the .

Librarian should substitute his own
determination.
VI. Review'f the CARP Report'ection251.55(a) of the rules provides
that "[a]ny party to the:pro'ceeding may
file with the Librarian of Congress a
petition to'modify or set aside the.
deternnnatioa of a Copyright Arbitratioa
.Royalty, Panel within'14 days of the 'ibrarian'sreceipt of the panel's-report
of its determination. 37'CFR 251,55(a).
Replies to petitions to modify are due 14
days'fter the filing of the petitions.'37
CFR 251.55(b).

The following parties filed petitions
to modify: SBCA, EchoSt'ar.
Commuiifcations Corp. ("EchoStar"),
and commercial Networks.'eplies were
filed by JSC; Broadcaster Claimants,
Group, PBS,. Program Suppliers,
Commercial Networks', Music.Claimants
au.d Devotional Claimants (collectively,
"Copyright Owners"), PBS, JSC and
Broadcaster Claimants Group

(collective, "Certain Copyright
Owners"), and EchoStar.

Satellite carriers oppose,the decision'f

the CARP., while copyright owners
are generaUy supportive of it, SBCA
offers numerous reasons why, in its

. view, the Panel's decision is.arbitrary
and contrary to law, EchoStar. confines
its comments to the Panel's decision not
to establish a royalty rate.for'the local
retransmission.of network signals by
satellite carriers, and Cominercial .'-'
Networks requ'est"a "clarificatioa" of the
Panel's r'uling in order''to construe it to:
mean that the 27 cent fee for network
signals appli'es to:aiiy lcical
retr'aasmission of network statio'as to
subscribers: in unserye'd househol'ds.
Certain Copyright Owners challenge= 'choStar'sstandiiig to file a g 251.55
petition to modify in this proceeding.

Sectioa 251.55 of the rules assists'the
Register'f Copyrights in:-making lier ..

ieconanendation. fa the Librarian, aa'd,
the Librarian iii conducting his review-

s of the CARP's decision.by:allowing'the .

paities to the proceeding to raise.'
specific objections tei a CARP'.s .; .:.
determination. As requiredby.section
S02(f) of the Copyright Act, if the.
Librarian determines that the Panel in
this proceeding gas acted arbitrarily or
contrary to the provisions of the, 'opyrightAct, he must "after full.
examination of the recor'd created in.,the
arbitration. proceeding, issue an order
setting the royalty fee ." *'." 17 U.S.Gi
802(fj;

.VIL Review and Recommendation of
the Register

As discussed above, the parties to this
pro'ceeding submitted petitions to the
Librarian to'modify the Panel's "

determination based: on their. assertions
that the Panel acted arbitrarily or
contrary,to the applicable provisioxis of
the Copyright Act. These petitions have
assisted'the Register in identifying what
evidence and issues in this'large
proceeding, iii the eyes of the
petitioners, are areas where the Panel
may have acted improperly., thereby
requiring.the Librarian to substitute his
own determination..The law gives the
Register the respo'asibility to:make
recommendations to'he'Librarian.
regarding the Panel's determination, 17
U.S.C; 802(fj, and in so doing she must
conduct a thorough'review, .

After reviewing the Panel's report and
the record in this proceeding, the 'egisterhas determined that there are 6
pr'iinary: aspects ofthe Panel's decision'hat

warraiit detailed discussion and-
analysis!

(1) Whether the Panel correctly interpreted,
aud applied the statutory standard for
determining royalty fees;
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(2) Whether the Panel acted'rbitrarily in
adopting the license.fess paid by cable
networks as the benchmark for determining
section 119 fees;

(3) Whether the Panel should have made
certain adjustme'nts m the benchmark rates it
adopted;

(4) Wh'ether it was pe'imissible for the
Panel. to adopt the same rate for'uperstations
and network signals;

(5) Whether the Panel coriectly.declined to
adopt a royalty-rate, for local xetrausmission
of network signals by satellite carriers; and .

(6) Whether the Panel supplied the
appropriate.'effective date for the newly
established royalty fees.

SBCA has made additional arguments
in its petition to modify as to why the
Panel's decision 'should be set aside.
These'arguments, which'primarily 'nvolveevaluation of the evidence and..
allege de6ciencies In. the discovery rules
for CARP proceedings; are addressed at
the end of this section,:

A.'Deterxfiinaffon 'ofFail'arket ViiIue

1.Action of the:Pane):; .,

A',fundamentaI disp'ute between
satelBte carrie'r'9 and. copyright owners
in this proceedmg is the meaning of the
term "fair market value" as us'ed in'ection 119(c)(3)(D) of the''Copyrig]'It
Act. That sectioxI provides: s

In determining royalty fees under this 'aragraph,the Copyright Arbitration Panel
shaB establish feei for the retrsnsmission of
network stations and superstations that most
clearly represent the"Sir market value of
sscondaxy transmissions. Iu determining the
fair market value, the Panel shall base its
decision'on economic, competitive, and
programming information presented by the
parties, including-

(i) The competitive"environment iu which
such.Prog~g is distxibuted, the cost'for.
similar signals in similar privat and
compulsory license marketplaces, and any,
syecial features and coriditions of the
retransmission marketp)ace;'ii) The economic impact of such fees on
copyright owners and satelliteIearriers; and

(iii) The'mpact on the continued
availability of secondary transmissions. to the
public.
17 U.S.C. 119(c)(3)(D),

The Panel examined this pmvision, .

and the legislative history, and
determined that fair ma'rket value meant

. the prize that would be n'egotiated in a
free'arket setting as.compensation for
the satellite camers'ight to.retransmit
network and.supexstation signals .

'ontainipg the.copyright

owners'opyrightedprogramming. The Panel
stated that:

'As discussed.abovs, section 319(c)(3)(D) is the
appropriate statutory provision governing the
adjustment of royalty rates. Section 1'l9(c)(3)(B),
which also prescribes royalty adjustment factois„
wss inadvertently lsit in the ststuts sftsr the 1994
amendmsnts.

[T)he language, structure, and legislative
history. of the.1994 amendments to section
119 suggest the Panel is directed to
deteixnine actual fair market value and "in
determining the fair market value * * *.base
its decision" " "'"ayonthenon-exhaustive
list of consideratians. We interpret the phrase
"base its decision" to require the Panel to
consider each enumerated type of
information but, the weight to be accorded
each consideration must nece'ssarily depend
upon the quality and quatItify of the evidence
adduced.audits,relative significance to'
determination'faetuaffaxrmarket value. All
evidence falling withuI the enumerated types-
of information must be considered.but the
evidence which is more'probative offair:
market value'must.be accorded greater
wei@tthanless'probativeevidence' ".
The Panel agrees that the fair market,value
rate is that which most clos'ely approximates
the rate that would be negotiated in a free,.
market between a willing buyer and. a willjmg
seller; .

Panel Report at37 (emphasis in'
original): "" ',- .-"':
2. Axguments of the Par'ti'es,; .

SBCA asserts th'at:the Panel "" ..
misapprehended'the;meaning of"fair
marketvalue,",and"ths(t it should'have 'eterminedtha:section'19'fees'.in:
accord'ance with what cable operators:.
pay for distant signals under the section
111 cable'compulsory license. SBCA
Petitiori to Mftdify at 12. "Fair market
value is a Congressionally d96ned term,
and. thus cannot be considered under .

the 'traditiona]'ense, as urged by the
[Copyr(ght) Owners." Ed. at, 14. SBCA
cites certain,1994'floor statements at,
length as evidence that Congress
intended that sectioxx 119 myalty rates
be set'on a parity'with:cable rates.

DeConcini."Copyright licerise parity with
cable is the)central feature of the 'fair market'tandardarticulated.itI this legislation. The '.
inclusion of specific guidance to the
arbitration panel-to take into. consideration
the eompetit(ve:envtxonmerit iri which,
satellite programming is distributed is
essential to ensure that satellite-carriers are ..
not required to pay higher royalty fees than
cable operators * * I am confident that the
arbitrat(on panel will take steps to ensure'hatthe royalty fee paid by satellite carriers
are on par with those paid by cabIe operators.
The guiding.criteria foi.the arbitration panel
to establish fair market value in this
legislation will accomplish that objective.

* * The fact that the Senate agrees with..
the House on this compromise language is .

due to the criteria that defines fair market
value in the bill. I have long 'opposed the;.:
imposition Of iayalty,fees based siniply on
the mech'anical ayplicafion of some
conceptual fair market-value.formula '
The arbitration panel'will take steps to
ensure that the royalty fees paid by satellite
carriers are on par.to those paid by cable
operators. The guiding criteria for the
arbitratiori panel to establish fair market
value will;aqypmpltsh.this abjpctive,-, .

140 Cong. Rec. S14105, 14106 (daily ed.
Oct. 4; 1994):

Brooks: In the hard-fought"compromise'eached

on this bill, the factors to be .

considered under the bi)I's!'fair Inarket ..
value" determination have been made more
specific. I would nots that ixi determining fair'arket value,"we interid that the eo'pyrigbt
arbitration panel con'sider all the factors
raised by the parties, including cable rates;
140 Cong. Rec. H9770. (daily ed. Sept.,-
20,, 1994).

Hughes: [L)egislation conteinplates that the
panel will look.ta thewompetitive
environment in, which secbon 119
retransmissions.are distributed as weB as the
costs of distribution of similar signal's in
similar private aud c'ompu(sory license
msrketpla'ce's, mclucfing the cable copyright
fees under s'e8iori 111. This will heIy ensure
that there is'vicious.competition and . 'iversity

in.the'video:yxograxatuing'istribution

industry.
140 Cong;,Re'c. H927l (d'aily ed Sept.'
20, 1994);

Synar: I sxnalso hopeful that any fee,
resulting &oxn'tbe'air roar%et value standird ..
doe's'not disadyantage'thtf: delivery of'satellit'e
transmissions vis-a-vis the delivery,of cable

'etraxmmission'underthe section 111
compulsory.license." " " It.is my hope that"
the fees set fersatellite retransmissions uuder
the fmr market value standard wi]ls among, .
other tbnlgs, xefiect the eolnpetltIve
envtroiIment in which,those retxansmissions
sre distributed. There is little question that
Congress would. like to'ensure that there is
vigorous homyetition and. divexsity in 'the
distribution of video: programming and the
determinatiofi of fair market value fees,,
should xeflec't that intent.'

140 Cong.'Roc, H9272 (daily ed. Se'pt.
20, 1994).

According to SBCA, these.6oor .

statements pmvide.cleae. Congressional 'i*xectionthat. the roya)ty fees foi:section
119 are to be either'd'entical or
substantially similar to'those paid by "
cable 'operators under section111.. SBCA
provided testimony d'emonstr'ating that
cable operators pay 9.8 cents.per
subscriber per month for".superstations,
and.2.45.cents,per subscriber per month
for network signals, axid submits that
the Librarian should'adopt these rates;
SBCA Petition to. Modify at 18.

Copyright Owners:contend that the
Panel acted.correctly in attributing:the
plain meaniixg to the term ".fair'market
value," and properly'ejected SBCA's .

position that the rates paid.by cable
under section 111 is the governing .

factor in, determining fair'arketyalue.:
Copyright,Owners Reply, at 12.-
Copyright Owxiers'ote further that
even onef of SBCA's own expert .

witnesses, Mr; Harry Shooshan,
conceded at the hearing that Congress
intended to accord the conventional
meaning,tp;",fajr. market value.".Ed„,
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Copyright Owners also submit that

portions of Qoor statements delivered at
the: time of passage of the 1994 Satellite .-

Home Viewer Act are not proper.
legislative history and must be given
little, if any, weight. Id. at 14-.15 (citing
Overseas Educ. Ass'n„Iuc; v. FLRA; 876
F.2d 960. (D;C. Cir. 1989); In the Matter'fSinclair, 870.F.2d 1340 (7th Cir.
1989)). Rather, the text of the statute is .
the principle source for determining its:.
meaning. It/. at 15 (citing West Virginia..
Hosp. v. Casey,'499 U.S. 83 (1991).
3. Recommendation ofth'e Register

The Panel.determined that the term
"fair market value" should be accorded
its plain meaxxing—.i.e., the price a
willing buyer and a willing seller would
rieixotiate in. a fzye marketplace—and-
that the economic,,competitive, and
programming. informati'on presented by .'hepaxties,proyided t]xe evidence.to,, -;:
deterxnine.what. fair market'value
royalty. rites would be under the
satellite earner compulsory license. The.
Register. concludes that this decisiori is..'ot

arbitrary., nox is it contraxy to law.. ',
'

Both SBCA txnd,Copyright Ow'ners .: .

contend,th]xt the meaning, of "fair-
market.value" is a matter of statutory
interpretation. Moreover, it is a well-.

, estab]ishad principle that, in "..;
interpreting themeaning of a statute, the
language of the law is the best evidence
of its meaning.,-Sutherland Stat. Const..
rx 46.01 (5th Ed.).

The express words of.the statute
charge the Panel with determining the .

fair ruarket value of retransmitted
bro'adcast signaIs by satellite 'cax'xiers, Id.
(plain meaning of the statute governs its
interpretatiori). The Panel determined.
that "fair market value." meant the price

,. that would be negotiated betweena'illingbuyer"anil a willing seller in a
free marketplace., Panel: Report at 17..-.
The Register. determines that this is not;
an arbitrary interpretation of the
meaning of "fair. market value," n'or is: ..
it contrary to law.. See Black's Law
Dictionaxy. 537: (5th Ed.. 1989) (definition .

of "fair market value'*).:.'.'n the 1994 amendments Congress .

stated: that "[I]n'etermining the fair
market value, the Panel shall base its
decision on&conomic, competitive, and:
programming,information presented bythe parties ": " "".119 U.S.C'.
119(c)(3)(d). Congress then included, in,
that amendment a.nonexhaustiye list.of..
the types'f "economic,'competitive,,
and programming information" t]xyt the
Panel,must consiger in fashioning 'oyaltyrates.that represent fair market.
value. That the list.is nonexhaustive is
significant, for there may be other types
of information presented by the parties
that, while not falling within one of the

enumerated categories, is nevertheless
relevant.to the issue. ofwhat the fair
market value royalty rates should be.
The Panel wo'uld: be responsible for
considering this type of information as''
well,'if it were relevant to determining
fair market value'..

The Register does'not inte'rpret the
enumex'ated categories of "economic, .

competitive', and programming
infoxmation". (for'example, costsixx
similar private and compulsory license.
marketplaces) as establ'ishing criteria
that define the meainng of."fair.market
value;.". To do so woiild, in the Register.'s
view';. ruxx.contrary. to the plain,meaning
of the statute. Sutherland Stat..Const.
rx 47.07 (5th Ed.). Likewise, the Register'oesnot see a'y support for the
argument.that one of the enumerated:
categories of infoimation, such as. the .-
compulsory license fee paid by cable
under17-U;8;C. 111';must be accorded: «

more weight than another; The House'' 'emmitteeReport to the 1994
axnendments makes it cleaithat,this. '

should not.be the case, See'H.R. Rep.
No. 703,:.1038 Cong„24 Sess; 10 (1994) .("In order to aid the panel; the .

Committee adopted an amendment
offered by Mr! Hughes directing the:
panel to consider'economic,
competiti've, and prograinming
informatioxx presented by the parties as
well as the competitive environment in.-
which such programming is distributed.
This would; of course, ixxclude cable
rates„but those rates are not to be a
.benchmark for setting rates under
section 119; they are only one
potentia]ly [sic] piece of evidence in'
reaching the obj ecbve fair'arket
value",.').'The Register,-therefore, .

deterxnines that the Panel did not act 'rbitrarilj.or 'contrary-to law in.
deter'mining 'the meaning of fair market'allxe.

Althougli,the Panel determined that 'ts'plainmeaning'of fair market value
contxo]led their interpret'ation,"the Panel

'everth'eless'coiisultedthe Iegislative
history to the 1994'mendments and
coricluded that,"[wle find no support

. for the propomtion that Congress di'd not
mean what it said; The legislative'
histo'ry reveals'rio intent to attach a
unique meaning to the commoiily,
understood and vvell-'established 'fair
market value'. term." Panel Repoxt at 16.

A rev'iew"ofall floor statements 'ffered'tthe time of passage of the '

1994, amendments'reveals 'considerable-
differences'etw'een the views'of the" ...,
two Chairmen and some of the
members. These differences are
accentuated by a later Qoor statement
offered by Chairman Hughes-when he
intr'oduced a bill th'at would make
technical corrections to the 1994

Satellite Home Viewer Act. 140 Cong.
Rec. E2290..(daily ed. November 29,
1994),(statement of Rep. Hughes).

The statement of Chairman.DeConcini
offers the greatest support to the:'.
argument that the rates established in.
this proceeding should approximate.
what'cable pays under the cable

. compulsory license. 140 Cong. Rec.
S14105 (daily ed, Oct. 4, 1994) .(-"I am

,'onfident that the arbitration panel'ill
take steps to ensure that the royalty fee..'aid by satellite carriers are. on par with.
those paid by cable operators")

'epresentativeSynar's:comments: .:.
suggest his desire that a satellite rate
adjustment produce rates comparable to
the cabIe compulsory: lfcense, but he .

does not state that application of thefair'arketvalue standard'hould or must
produce such comparability. The " - 'tatementsof Representative Brooks and

. Hughes provide that cable 'compulsory,
licerisexates are one of the factors ts.be:
considered by the Panel, but they do not
indicate,that they are the only:or
controlhng factor,-

The:Register;hasconsulted the: .

caselaw in. detexminixig the weight to be-.
accorded.fioor. statements made'y
Congressmen during the. passage of
legislation. The caselaw provides that
Qoor statements of legislators are to be
given little weight Garcia y, U.S., 469
U.S. 70, 78, (1984); Zuber v. Allen, 396'.S. 168, 186 (1969) ("Floor debates::
reflect at best the,understanding,of
individual Congressmen"). The
reasoning behind this principle was
aptly'escribid by.t]xeFederal Circuit .

Couxt for the District.of Columbia:
[I]t is necessary for judges to exercise

extreme caution befoxe concluding that,, ~

statement made m-floor debate. or. at a
hearing; or printed in a committee document, .

may be taken'as statutIxiy gospel, Otherwise,
they.iun therisk of reading'authe'ntic msight
into rexiiaxks iu'tended to serve quite 'di8exent
.purposes. Furthermore, to the'degree that
judges sxe perceived as grasping any .: .:
kagment of;legislative histoiy.forinsights'nto

congressional intent, to that degree will
legislators be encouraged to salt the
legislative record with unilateral
iutexpxetatious ofstatutory provisions they
were unable'o persuade their colleagues to.
except*; *;

'1

Int. Broth.. ofElec, Wkrs, Lac. U. 474 v.
NLRB, 81$'F.2d 697 (D.C. Cir. 1987)
(Buckley, concuxxxng); see also. Overseas
Educ. Ass'n. Inc. v. FLBA; 876 F.2d 960,
975.g),C, Cxr; 1989) ("While a sponsoi"s
statements may reveal his
understanding and intentions, they .

hardly provide definitive insights. into "

Congress'nderstanding of the meariing .

of a pa'iticular provision") (emphasis in
oxxgxnel).

Ofgreater importance in discerning
the intent of Congress, as opposed to the
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statements of. individual.Members; is
the fact that Congress changed the
.statute in 1994. When Congress decides.
to change a statute, the decision to do
so signifies that it.intended to change.-'he

meaning. Brewster..v. Gage, 280.U.S.
327, 338 (1932)„United'States'v. NEC .

Corp., 931 P.2d 1493, 1502. (11th Cu.
1991); In re Request forAssistance, 848
F.2d 1151, 1154:(11th.Cir. 1988); cert.
denied sub'; nom., Azarv. h@uster of .

Lega/ Affair'$,.488:U.S..1005 (1989). That"
is what.occurred here. If Congress had-
truly intended. cable compulsory license.
rates ta-govern the adjustment of fees in.
this proceeding, then it-would not have
amended the statute.iri1994''to provide
.for a fair market value deterimnation.s

In sum..while floor statements by .-..:

some Members indicate an intent that
fair marketvalu(1be.determined in
various ways, by. looldng at the statute;:
committee, reports, floor statementa.and.
coillxquies.the Register Ches not find-.any
special me'aning or. limitation attached
to the terux .'".Sirmarket vahie"'nd,:.."
therefore, must rely. on the plain'
language ofthe'tatute-and,.the pIain
meaxdng of'the term. The Panel, iu the
view of the. Register, therefore,:did hot
actarbitrarily, or contrary to law in its
iuterpretatioxr of the mearpng of "faii. 'larketv8hle."

B. The Cahie Network Fee.Benchmark
1;Action.ofthePanel':.'

In order t'o determine fair market
value royalty, rates'as required by
section 119(c)(3)(D), thePanel '- 'on'sideredthe:voluminous testimony
and exhibits presehted by the'artie's.
Witnesses for PBS, JSC, the Commercial
Networks, SBCA;:and'ASkyB sponsored"
economic analyses'and testified as. to 'heircalculation of fair marketvalue.
The copyright owners'used empirical'ata.

o'fhceuse fees paid to.certain cable
networks by 'multichamlel'ideo
prograxnming distributors (principally
caMe operators),. while satellite. carriers
focused primaiily oix the.license fees
paid by cable operators under section
111'

The Palxel specificaQy endorsed the
approach taken by PBS,'and its .

principal witness, Ms. L'inda
McLaughlin Using data supplied by an
industry survey gro'p 8 Ms. McLaughlin
exaauned.the license fees paid by

sThor's ls no ilusslion that the principal fsctgr for
determining ratss undsr lbs.1988 lsgislstioa wss .

the raxss:paid by cable, 17 UD.G,119(c)(3)(B) (1988)
(the:Psnsl "shaltc'onsidsr ths spproximsts svsxsgs.
cost,ton cabin.system:.for the right to sscondsriiy-
trsnsmitxo the publfo s priinary transmissionmade
by s'broadcsst'ststiori «* «:.").'

The dsts wss supplied.by. Paul Ksgsn
Associstas;a loading infoanstion sad data company
in the video industry.

multichannel video programming
distributors (".MVPDs") to hxcense the:.
viewing rights to 12 popularbasic cable-
networks. These networks are A(kE;
CNN,. Headtuxe News, Discovery9ESPN,
the.FemilyChannel, Lifetime, MTV, 'ickalode'onTNN; TNT, aud.USA. Ms.
McKaughlin testified: that these basic
cable networks represented the closest
alternative prograxnming.to. broadcast
prograauniug'for 8'atelhte homes„.'and
that studies indicated:that, consumers
value networks'.and superstatibnsas''eastas highly'"as.popular basic cabIe,'etworks;Xhrect Testiinony'ofLinda-
McLaughtux'at 2-5:. She.then calculated.
a "benclimark".rate:for these'xxetworks. "
to be used.by the;Paxxel as.represexxtative
of the fair inarket value. ofbroadcast.
signals;retransmitted'by satellite: 'arriersx

*
behave'calculated'a.basic

cable ustwoik
benchmark price:au4iaad.it.to'eitimats 8 * „.

minimum compuIsoryihcoase fso for..
satellite-rstliusmitted bioadciststatioas, The.
average license fse of th6 12:populaibase'able

networks was 18 cents in 1992—''.'when
the maximum sateHite'.compu)'sory late was
17..&en~d.has risell to.24 cents m 1995,
su auaualincrsaie af tan percent'psr ysari
The hcsase.fess for these.:12.basic cable -.
networks are forecast todacrsass to an
average of. 26. cents in.1597, 27 coats in 1998-
aud 28. cents in 1999..This suggests that the-
compulsory rate for-satellite,rslransmittsd
stations'shou)'d'increase-at least
corrsspondi'n'gly with the avs'lige prices, fox'asicCable networks",'to'all average at least
27 coats for the 1997«c99 period..:::
Id. at.1.

The Panel. endorsed Ms, hgcLaughhn'8
approach becau'se it determined thit-'it
represented the closest model, of those.
presented, to a free market.negotiatio'n
for satellite.carriage pfbroadcast''Signah,
and because,'it was the most
conservative approach offeredby'he
copyright'owhers.'anel'eport'at 29-.
30. The Panel rejected the analysis. of
JSC (Testimony'of Mr. Larry Gerbxandt)
as too narrow,?'arid the'analysis.9f,the,
Commercial Networks (testimony ofMr
Bruce Owen) as too speculative.'8 The
Panel.also rejected the analyses of SBCA
and ASkyB,because it deteimined that
their'''analyses did not comp'ort.with the,
plain statutory meamng of.th'e te'rm "Lair
market vaIue." Id, at 29-30.

2. Arguments of the Parties
SBCA coritends that cable netw'ork

license;fees are not an

appropriate'Mt.tjeR

'dlf Il&th h i''df
two basic cable astworks.'TNT snd USA': Tr. 2828-
202fk '

Mr. Owen used rsgrsssion sadysis in an.sttsmpt
to dsmonstmta that IvDXPDs Sin~)hng m psy:
pzopoilionsiiy highsx licsnss fess fornetwork
signals which cont'sinmors sxpsnsivs
programming..Direct Testimony.of Bxucs Owen at
7-10.

benchmark because cable networks are
fundamentally differexxt from
retransmissiou ofbroadcast signals; It
asserts that "[e]xtracting an accurate, or
even representative license:fee per
subscriber is bssidally impossible-
because multiple.programming services
are included within"contracts;. there:are
ceilings on aggregate license fees for
MVPDs in soine cases, free

'ubscriptionsixx others, marketing:and'.
launchsupport provxded by the eable '-.
rietworks,.purchases.of adverifsing time
by.the cable:networks from:MVPDs„and
equity investments'by'each m the "

other.'" SBCA'Petition-to ModKy at20-'1

".
In reply, Copyright Owner's'assert that

the:Panel acted properly-by utilizing-'able

xxetwoiks as the.benchmark of 8'ir
market value, and aecep6ng the"analysis

. ofMs. McLaughlin. Copyright'Owners" .:.

not that they wished(to: lxxa'nunc the;: - 'icensefees p(ud"by:sate11ite carriers ta .

cable netwbrks Iaparticular, as opposed'a
the feepaidby.'SILMVPDs'iriRenereI,:-

butSBCA refused'to disclose-through...'
discovery.the''amounts: that satelhte
carriers.'paid".Copyright-.Owner's.Reply't

17. They'uriher note.that whde'" '

SBCA'8-witness Mr; Jerry L'Parker,'
stated that a.meaningful license fee.
could not be-deterinuxe'd from. Satelh'te/ 'able'etworkcontracts,'BCA never
pr'oduced the documents to. Support that
assertion. Id;. at%8.'Copy'right OwKeis
assert that Ms.. McLaughhn testified that
the license fees pre'sented by"her 'nalysisdeinbustlated at'l'east the 'inimumamount;that satellite Carriers'i
would. pay for cable networks, and that
her analy~is offe'red the'best evidence
that 'was properly'ac'ceptedby the Panel.
Id.

3. Recoxlimexxdatioxx.of theRegister .

- In the Register's view, thePanel's
decision to use cable:.network license
fees as a benctu'nark for establishing the
fah" market value'ofsection 1'19 rates
was.the 'productof ritional
decisioiunakingi and its'ecision to use'
the PBS/McLaughtux.approach was not'uxploper.-

Havmg deterinhNd'that ".fair market
value" meant the price that would be:
paid by a"willing buyer and seller ina'reemarketplace, it'~as.not illogical for
the Panel to give c'areful consideration
to eviderice ofMarkets that most.

closely.'esembled'thelicensing ofsignals under
section 119;. In fact, se'ction:.
119(c)(3)(D)(x) requxres that the Panel-
conslder'the: costi for Sixixjtfar signals ul'..
similar. private "' 'xarketplaces." 2E'.S,C:119(c)(3)(D);

AII three of'the evidentiaryi .

presentations:of. the copyright owners—..

PBS', JSC, and Commer'cial Networks—
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focused upon the fees paid to cable
networks by MVPDs.. SBCA's evidence
of fair market value, the cable, license
fees paid under section 111, was less
relevant to the Panel's determination
because the, Panel had rejected the
notion-that cable fees equaled fair
market value. Panel Report at 29-30.
The Panel's adoption of cable network
fees as the benchmaxk was not
unqualified,'oweve'r; because it stated-
that."we agree with the satellite carriers
that the economic model governing
cable:networks varies markedly ixom the
economic model gaverning .:,
broadcasters." Id. at.29. Nevertheless;. '.
.the Panel "adopt[ed] the copyright:..
ownexs'. genexxxLapproach using the-
most siinilar free market we can
observe'." Id..at 30. After reviewing the
record, the Registerhas determined that
the Panel's conclusion is not "arbitrary"
withhithe,meaningrof-17 U.S.C. 802(f),

'SBCAseontendi'that cabl'e. network .

fees are nat a useful llnchmark baca'use
the economics of cable networks are
fundaxnenta)iy-different;ftoxn those ef ..
broadcast networks.and superstatioixs.
SBCA Petitian„'o Modify at 20.(citing;-'.'estimony

of.Mr.'Ha'rry Shooshan, Mr:
John Haring.and hfr..Edwin:Desser). The
testimony,of Mr. Shooshau and Mr.. "

, Haring, in particular, suggest that there
are some marked differences between.
the licensing'of cable networks'and
broadcast signals. The Panel, however, 'ookaccount of that. Panel Repoxt at 29..
Nevertheleqy, there was ample
testimony„that'the. twa markets were'lsoquite similar..Tr, 1202-"04 (Mr.
Robert Crandall); Tr. 1609 (Ms.
McLaughlin) Tr'. 1284'(Mr. Owen); The
Panel weighed the'vfdence and
accepted the copyright owners'
approach usmg cable. networkfees
because it, was "the most similar free,.
market we cari observe'." Panel Report at
30 (emphasis in original). Because:this 'onclusion.is grounded in the record; it
is not arbitr'ary,'ational

Cable'elevision.Ass'n, Ine. v. CRT, 724 F.2d
176, 189 (D,C. 'Cir,:1983) (decisions
grounded in'he record w'ithin the zone
of reasonableness).

Likewise, the Panel's decision torely'n

the PBS/McLaughlin'tegtimony to'stablish the cable network benchmark
was agequately'grouxxded iix the record.,
Panel Report at'18-.20. Again, the Panel
stated that us'e ofcabIe rietw'orks 'was by
no means flawless"and,'to account for
this, the PaneI w'as adopting the'.'
"conservative" approach.offered in Ms..
McLaughlin's analysis. Id. at'31. The.'egisterdeternunes that:the, Panel's.
decision to accord the PBS/McLaughlin
testixtxony controlling weight is
consistent'with its determination to
utilize the plain xneaning of "fair market

value."..as the proper standard for setting
royalty fees. Further, itis well
established that, using evidence of .

analogous ma'xkets',is the best evidence
in determining market price..Bee .

National Cable Television,, 724 F.2d at
187. Fox'hese reasons, the Register
determines that the Panel did not'act
arbitrarily or contrary to the Copyright
Act.

C. Adjustments'to the Cable Network
Fee Benchmark '

1. Adjustment to the Benchmark for-
Delivery. Co'sta "

, q. Action.ofthe Pariel A'fter
establishxng cable network license fees,
as.presented by Ms. McLaughlin, as the
benchmark for determining the section- .

119 royalty rates, the Panel examined,-
inter alia, the special.features and .

cond'itions of the.r'ettansxmssioxx
marltetplhce tc'i''detexxxune xf'an'upward
ar" d'ownward,'adjustinxInt in the'.
benchmark'wxLs. appropriate, One ofthe '-

aspects of satellite retxansxxuission of,

'roadcast.signals'thatdiffer significantly
from-'the transmission af.cab1e rietworks
involved the costs of-.delxverlng the
signals to the hfVPDs. The Panel found.
this.issue, slingwith.that of 'advertising
inserts (discussed infia), as being
"am'on'g the mo'st.chaHeiiging issues for,
t4e Panel to resolve." Panel Report at
43.

,The Panel'found that the license fees.
charged for cable networks: included the
cost of deliveiing the. cable network to
the MNrD—:i.e., maldng the signal
readily availabIe "for reception by the
MVPD for subsequent distribution to
subscribers. Id. at 45. With satellite
retransmission ofbioadcast signals, 'owever,.thesatellite,carriers absorb the
costs.of-getting the broadcast signal from
its geographicpoint of origin, and then"
'delivering it to its subscribers. Id;.The .

Panel.considered whether the cost-of
delivering.the signals should, therefore,
be 'deducted from the benchmark.

The Panel declined to make.such a,
deduction. ThePanel found that there
was no evidence presented to suggest .

that if satellite carriers and copyright .

owners negotiated'n a free marketplace..
for. the retransmission ofbroadcast
signals, the 'copyright owners would
offer sate11ite carriers a.discount on,
license fees,to accommodate 'delivery 'osts;The Panel discussed the ..
testimony. of Mr; Jerry. L,.Parker, an
SBCA'witness who offered. testimony as
to the history, nature. and operation of
the satellite industry:

Mr. Parker was invited to deinonstrate .

whether. camercosts impacted the rates
negotiated between satelhte carriers and
cable netttvorks. He could not. Indeed, Mr.

Parker conceded, for example, that.despite
additional costs incurred by DBS e carriers
(beyond those ofHSD» carriers), DBS
opexato'rs 'were unable to negotiate lower
rates on that"bisis. Moreover, he declined:to'rgethe Panel to set a discounted rate for
DBS earners to account for thefx higher costs
than HSD caxxtexs; We must similarly decline
to discount the cable network benchmark to 'ccountfor higher. delivery. costs of bmadcast
signals',
Panel Report at 45-.46 (citations
omitted),

b. Axg'uments of the Partied. SBCA
vigorously contests the, Panel"s
resistance ta deducting:delivery costs .'fromt]le 27 cent benchmark figure,
stating that.-"it must'be recognized that
al'1 cable networks that are charging 'and, - .

reeeiving 27 cents have made the
necessary investment and,expense, in

. dist'ributing the signal ' .*. None of
the [c]opyright [o]wn'e'rs or, broadcasters,
in this. proceeding.incurred Bds,'.-',:.,;.-..
necessaxy'expen'sp for'satellite" .'„". '".-
distributioxx.of.superstations oi'-newark .

stations." SBCA Petition to Modify at .

22. SBCA,cites-the testimoriy. ofML"
McLaughhixx who acknowledged that.
broadcast stationiare nat responsible,
and da not incur,the cost of, delivermg-'heir signal.to satellite carriers for
subsequent retransmission. Id. at 22-,23..
SBCA submits that."[t]he error in Ms.
McLaughlin's analysis, implicitly
accepted by the Panel, is that these .

'expenses virere basically the.cost'of the ..

[s]atellite. [c]arriers in distributing. their .

own product,." Id., at.23. SBCA asserts
that the Panel.understood that satellite ..
carriers.bore the'cost of delivery; but
then mistakenly categorized it as a.
"discount'-'o compensate carriers for
theh'osts;when in fact it is a:cost that
must be borne by the copyright owners.
Id. at 25 26.

. SBCA submits that-it. demonstrated
that the average delivery. cost per signai,:
per subscriber, per month is 10 cents,"
'and 6.5 cents for volume discounts, . 'BCA,therefore,.contends that the 27
cent benchmark rate must be adjusted
downward to between 1Tand 21.5 'ents..Id.at 23, f.n..56.

In reply, CopyrightOwners assert that
SBCA mischaracterizes the transmission
cost issue by suggesting that the major
focus should be the structural nature of
such costs, rather than whether they
would result in any marketplace price .'-
adjustments; Copyright Owners Reply at .

22. Copyxight Owners cite. Mr. Larry - ..
Gerbrandt's testhnony that txansnussion.

. s"DBS" stands for Dhect Broadcast Service, snd's

associated with high. powered, high trequency
direct broadcast setegite services. hn example of rL
DBS operator is DirecTV.» "HSD" stands fcx'"Home Satellite Dish," end'ypicallyr'efera to satellite..pmvlders who operate er
lower hequencies than DBS provlders.
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costs do not yield different cable
netw'ork license fe'es in the marketplace,
and note that Mr'. Jerry-Parkez was,
unable ta demonstrate otherwise. Id. at
22-23;

c. Recommendation of the Register.
. The Panel discusseli the issue of
transmission 'costs quite extensively,
flndixxg that the record was devoid of
credible evidence demonstrating that
transinissibn co'sts 'of satellite carriers
affected the rates negotiated between
satellite carriers aud'cab]e networks.
Panel Report 'at 45-46. The Panel
expressly found th'at'SBCA's witness.
Mr. Parker, could iiot offer evidence of .

such ari'mpact, and conceded'hat'espite

ad'ditional'costs in'curi'ed by
DBS carriex's; DBS operators were
unable to negotiate lower:rates on that .

basis.'r. 2528. Th[y Panel'roundxid its 'eterminatfonin the x'ecord evidence, '"

which is the.hallmark of rational'ecision

mak'xifg.,National Cab'"'
Televxsyoxf "his'n. v. CRT,'24'.2d 176
(D.C: Cxr",lxi83).';

SBCA's'discussion'of transmission
costs fails to focus on what impact„ if
any,'they'wo'uld have o'n ne'gotxated '' '-
license feei, and instiad. relates'to.
which party should bear. the cost. Costs'axxbe shifted b'etweexi paities in 'a 'usinessre]ationghip, and SBCA asserts
that 'their costs, when comparing 'elivexyofbroadcast signals with
delivery'of cable xxetw'orks, must be '.'hiftedto copyright owners to prevent a
windfall; However, costs can a'Iso be
absorbed by:-a'party: as part'and parcel
of doing business„and must bxx when '

one.party cannot'shift the'costs'(or a *.

portion thereof) to the ather. Vtfhexe
there is no isredible'evidexice
demanstratirig a party's ability t'o shifta'ost,nonage in the negotiated price,
shouId occur.. The Panel found'hat to'e

the sitriati'on with tr'ansmission costs;:
and the Re'gister has'na grourids on
which to 'reject that flnding.
2. Adjustment to the Benchmark for
Advertising Inserts .

a. Action of the Panel. In addition to."
delivery casts,. the. Panel considered the'ssueof advertising inserts very
significan. Cable'networks typically
grant MVPD'.s i certain.number of time,.
slots during the programming
provided—'' known as advertising
inserts—.fox the MVPDs to selI to
advertiser's. The xxxonies raised fzem'"
these inserts are retained'by the MVPD,
and'ari defray the cost of the lic'ense fee
for the cable network approximately 8"
cents per subscriber per month. Panel 'eportat 43-44; The Panel found,
however, that because section 119(a)(4)
requires satel]ite carriers to retransmit .

the signals ofbroadcast stations intact;

they da iiot receive any advertising
inserts for the retransmission of
broadcast signals. Id. it 44. The Panel
considered whether this should result in
a downward adjustment of the
benchmark rate.

The Panel declined''to make an
adjustment:

[T]hs satellite carriers naturally argue that
because the benchmark is based upon ths
rate paid by multichannel distributors'o .'able networks, ws must deduct $0.08 to
obtain'ths 'real cost'f cable networks. The
copyright.owners coiiutex that most satellite
caxxisra don't insert a'dvsxlising ixtto;cabls, -.

network signals anyway. Indeed, HSD
camexs don't possess the technology to insert
advertising; Moxsov'ex, mix'ltfchannsl ..
distributors appear t'e pay ths 'same'able
nstwo'xk license fss regardless nf whether
they insert advertising.:

If this )ast assertion is accurate, onemould'xpectthat in.a hypothetical free xnsxkst .-

'isgotiatioxx,,broadcaster'swould sixnila'xiy
dsclms to xsducs their licsxIse fess to'atellite
carriers for their lack of advertising'
avai]abilities sxxd'xo benchmark adjustment"
would bs aIxpiopriats. Both h&i. McLaughliix-'nd

Mr. Csrbxsxxdt o'pined thatjbased'pon
their knowledge'and experience, nsithsx the 'yailabiIityof advhxtfsing ins'sxts, nor ths
canisxs ['sic] ability'o insert, affects the
prices.that cable xxstworks charge. They thd
not suppoit this opinion with any ..
documsxxtaxy svidsxxcs or empirical dhta.
However, thy satellite camera'llowid'his 'sstixnonyto'stand essentially unrefuted.
Indeed, Dr'. Haring was explicitly fxxvitsd to. 'sndsr'axx opposing:opiluon but forthrightly
d'eclinsd. In ths:6nal analysis, we. accept ths
copyright.owxxsxs"expert testimoxxy and .::.

decline to deduct 30.ae ftom the b'euchxnaxk
as advocated. hy the satellite carriers.
Panel Report at 44-'45 (oitatians
omitted).": "

.

b. Arguinents'-bf the Parties. SBCA
a]]eges that the Panel'compl'etely
misconceived the adjustment necessaxy
to reflect'he value for inse'rtable - '

- advextising 'SBCA Petition to.Modify'
at 2'8. They ndte that thearbitration '.
panel in.the 1992 rate adjttstmen& made .

a downward adjustment for advertising
insexts. 57 FR ''19058 (May X, 1992).

— SBCA asserts that the "value of
insertable advertis]ng is significant,"
and that its value is "no'less than'7.5''cuts"

p'er subscribe'x'er'month'. Id.. at'7.

As a "variatioxx*'. on the advertising '.
insert issue, SBCA. offers that the
increase'd national exposure'f"

.bx'oadcast stations.aB'ezed'by satellite
. re'transmissions increases the amou'nt of
revenue'that'copyright'owners receive.'or

the advertising slots that they retain.
Id. at 28. SBCA submits that the'Pane] -.
should have further adjristed downwxxrd
for this value, and argues that it. could:'ot quantify the value because the
necessary. information was in the

possession of the copyright owners who'erenot required to disci'ose it through.
the CARP discov'ery rules;»-

In reply, Copyright Owners assert that
the Panel fully considered the
arguments of SBCA; and correctIy
rejected any downward adjustments for
advertising inserts. Copyright Owners
Reply at 23-24.

c. Recommendation of the Register..'hePanel. fully discussed what.effect, if
any, advertising inserts xnigbt have on

'

the negotiated fee,for retzansmission of'.
broadcast signals. Panel Report at 43- .

45.:The Panel,cited the testimony of Ms.
McLaughlin and Mr. Gerbrandt that.
*'based upon their'knowledge and
experience, neither the avai]abi]ity of:
advertising inserts,'xor the carriers .

ability-[sic) to ins'eit;: affects th'e prices .:
that cable networks charge ~~ .".-.". The ".

satellite carriera.alIowed this testimony.
,to stand essentia]lyxxxxrefuted;Iixd'eed,;.:
Dr. Haring:was exp]icitl'y invited,'t'o-:"-..
render:an oppdsing'opinion-but ':
forthrightly'declined."-'d, at.44; SBGA .

did not txffer- any- testimoxxyxwhieh -"

incontxbv'ertibly rebuts the teatixnony of.
Ms: McLaughlin and Mr; Gerbxandt;:; ''

Consequently, the Panel's ditte'xmination
that no adjustment should be niade is
not arbitraxy because it is grounded 'in
the record! ', ~

'-' '
.

D. Equality Befweeri Superstafiori ari d„¹fwark SignaIRates.
1 Action of the Panel "

As discussed'bov*e, Cong'ress
'estab]i'shed different royalty rates fox''
supezstation',axxd xxetwork 'signals'whe'xi't

created the:section'1,I9 ]icerise.'he'nitial

rate for stxpexstatiqns was 12 ''entspez'subscrib'ei psz month; and.3
cents per.subscriber'psr month fox
netwo'rk sigxxals,: This'4"to'1'ratio" "

reflected tha'ayx'xient bf roydltxes.under
the section 111 lic'erf'ee.'nder 's'ection
111; only copyright owners of '. 'bn'networkpr'ogramnnng are allowed.'o

share in Ofe royal'ty funds. Cable 'peratorspay. full va]ue fo'r .

retraxisiiiitting independent broadcast
stations (of which super'stations area'ubset),and only one-qu'arter'value for'etransmissianof network signals;,17,
U.S.C. '11('f).,Th'e one-quarter'alue
reflects Congress'etezmination i'n 1976
that approximately-25 pexcept of the "
programming on network sign'als; is

" '.'. 'ompensablenonnetwozk progzamming,while'h'e rexnainder is'not. C'ongress -
.

"SBCA llqjwll ougll titSP hI!,f I Chfy:
that th'e CARP discov'ery'rules, and paxtfcularly the „Panel's application of the rule, precluded it'from
obtaining vital information from copyright owners
to support its case, which resulted in negative
inferences by the Panel as to the sufeciency of ite
presentation. This argument is addressed,infia in,
subsection G.
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carried over this 4 to 1 ratio in the 1988
Satellite Home Viewer Act when it.set .

the 12 cent and 3 cent rates in the ..
statute.:

The 1992. arbitration panel that
adjusted the section 119 rates taok into:
account.the,4 to:1 ratio,;but foimd. that
the amount of network programming on
network stations had.declined to

. approximately 50 percent, down from
the 75 percent contemplated by section
11.1..-That'.paxxe?; however, set the
network station rate at 6 cents; which
represented roughly'a 3..'to J xatio ta the
superstation zrtte it set, because it was."
cancerxied with:diszuptioxt, in the
satellite ixxdustiy of carriage of network
signals if it 'es'tablish'ed a network signal
rate at half (a 2 ta 1 rati'o) that of the
superstation rate.".57: FR'19052; 19060: "

'May 1, 1992). The Copyright Raltalty
Tribunal'; in reviewi'ng.the panel's ",
decision'on'this matter, stated'hat'.::.

Th'e Trlbunafb'el)eyes that 'the Panel wai;'otbound by eithbt a 4~1 ratio 'or a 1!1 ratio.'
When"the TribuaaKissued its d'eclaratory
ruling,coixcernmg netw'ark copyright own'er's,
.we did noi intend to prejudge any.. future
ratesetting."We noted that in cable and.
satellite, the pay-in may not necessarily
correlate to the pa@cut,Therefore, a 1:1 ratio
is not required. However, we do believe the .

Panel had the authority to take our,
declaratoxy ruttug iixto account, so that it was
entitled to'adjust the 4'.1 ratio dow'nward to
reflect 'that network copyright owners are
entitled to rec'eive satellit'e-rroyalties.

Id. at 19052...
The Panel in this proceeding rejecte'd"

the notion that it was required to set
differexitxoyalty rates, far,super'stations
and.rietwork signals, respectively,'ecause

it was seehng the fair. market, 'aIueof these signals. Th'e Pariel stated:
We find no credible evidence that

retransmitted network stations are worth less
than retransmitted superstatlons, Indeed,'ven 'as'sumiug aigue'ndo, w'e weie to'
conclude'that network programmiug is worth
less, o'r even wholly. uucompensable, wrr fin'd

. no recoid support for any pa'itieular ratio-
no evidence.was idduced as to thepresent'ay

average proportion.of network to uon-
network progrsxumiug. Aud imposition of the
original 4 to 1 ratio by.ro'te, merely to
replicate section 111 rates, would not be
consisteut with a'fair.market value'analysis.
Pariel Report at 40.': .

2. Arguments'.akthe-Parties
,. SBCA.challexxges the Panel's refusal to

apply the 4&o 1 ratioI, asserting.that such.
ratio is binding precedent upon the .,'.
Panel; SBCA Petition to Modify at 38.
SBCA contends that Congress:
determined;: und'er section 111, that
network programming, is nat
compensable;.and carried this rationale
into; the rate structure of section 119. '
The fact that networks 6re allowed to

share m the section 119 royalties, but „,
not the section 111 royalties, "does not,
mean that the.network signals are to be .

paid-far'any differently under the
satellite. license

thereunder
the, cable..

license ." *" Id; at.39. Furthermore;
SBCA.subinits that.satellite carrie~ give
added value ta network signals by
carrying them to uxxser(red households .

who would nat otherwise receive such .

signals. Id. at41. $BCA,caxxtends that,
if anything, there should. be rio fee for .

network'signals; Id, at 40.
Fixxally. SBCA ~es that,the Panel

erred bj cr'eatfxig.a 27 cent royalty rate .

applicable to PBS (defmed under the .

statute as a network) because "-PBS
signals aze free on the satellite'by law."
Id. at 41-. These signals,'BBQA canterids,
caxinot'passibIy ha've'ix marketvalue,:,'nd

there should be no royalty fee'far'
PBS signals. Id

CopyrightGwners contend: that'he:: . "
Panel carzectly rejected the 4.fo 1'ratio
because the xxew.. Iaw requires'a
determixxatibriwf fairmarket valutx.' ..:..'opyrightOwners'Reply at 32, ".

Copyright Owri'ers note that the bindi'ng"
precedent referxed to by'SBCA'was an.
interpretati'on'of the 1988'Satellite " .

Home Viewer'Act,.not the 1994 Act, and-
that nothing.'in the 1994 Act requires
assignment of different rates for
superstation and network signals. Id. at
33-34..

With regard to SBCA'a contention that
retransmission of'PBS signals should
nat be compensated; at the.27 cent'evel,
Copyright Owners argue that such a
contentioxi "flies ixx the face'f'the'fair
market value evidence,",and that. the-
PBS signal available forfree oxi the:.
satellite'is nat'the signal''of the membex"
statiaxis.that are at issue ixi this
proceeding. Id't.35. f'.

Recomxnendation of the R'agister .

The Panel did nat err by rejectixxg the
4 to 1 ratio and adopting a network
signal rate that was. equal to the value
of the'superstation rate. The Pan'el .

correctly observed that:chile the 1992
arbftratian panel generally followed the
ratio set by'Congress in the 1988 Act,
the 1994 amendments, changed any
reliance:upon'a pre-set, ratio by directing
the Panel to determine.only the fair 'arketvalue'fox network and
superstation signals. Panel Report at 40.
There is nat evidence in the'1994 Act,
or iti;legislative history, that Congress
intended. thePanel to set a'rate

for'xetwork,signalsthat is. one-'fourth of that
for superstatians (or any other ratio;.for:
that matter) if that rate did nat represent
the fair market'vaIue ofnetwork signals.

SBCA asserts that the;1994:
amendments contemplate a CARP:
establishing twa zate~ne for netwox'k

signals; axxd another fox superstatians-
thereby:infemng that'Corigress
coxxtemplated.rate differentiatio (i.e.
that one:rate would be less than;the,,-, ~

other).-Such an inference is belied by;
language ixx.the'HouseReport,however,
which states:that the iates set by.the
CARP in this proceeding "should reflect
the fair xaazket value of satellite carriers'econdaxyrtxarismissioxxs of
superstatiana and networkstatioxN."'.R.

Rep. No. 703, 102rd,Lang., 2d Sess.
7 (1994);;Trhe'tatute: does notrequire or;.
suggest tlxIxt the;rate far'network sign'als,
or superstations', be set at anything less
than fair market,value..

There is n'o bmding precedent that.
required, the Panel to apply a xatio in,
value between&etwork sigxxals and
superstations, axxd set network signal, ...
rates lower than superstation xates. The ..
1992 arbitration panel applied a
different,c'ritezian'rates paid by cabIe
under seCboxx.111) to'etermine sectiori
119 rates,'and its.decision Qexefor'e,'....„
does xxet serve 'as pr'ecedent for this,', "

pr'oce'edmg, Furthermoxe,*. even ifthe'.'992

ai'bitr'ation,were binding
precedent;"t6e.6nal order'of ttxe

' 'opyrightRoyalty. Tribunal (which..
constituted, the Gnal agexicy. action in
that proceeding) clearly stated: that.no .

".

differentiation between n'etwork arid
superstation-rates w'as required. 57'FR'19052

(May.1; 1992) ("The Tribunal'elievesthe Panel was nat bound by 'ithera 4:1.ratio oi a.1:1 ratio;"). The
Panel, therefore,.did n'rit act arbitrarily'y

rejecting.applicatian'of the 4 ta 1
ratio.

The Register has also examined the
record to determine whether, undera'airmarket'value aiialysis:and'regardles~
of applfcation.,ofa pxe-set'ratio,.the
evidence xequir'ed'a differentiation iri,
network'and 'si'xpezstation'rates. The

' 'anel,determined that,th'ere was "xxo
credible evidence that retransxmtted
network stations are worth less than
retransxnitted superstations." Panel:
Report at 40. It 'was whally within the
Panel.'s discretion ta arrive,at such a .

determination, SBCA presented
evidence demonstrating that network.
viewer ratings.have decli'ned, SBCA
ProposeR Findings of Fact axxd ...
Conclusion of Law at 39, but it did not
offer evidence as'to.what impact such a
decline had xeIative to supezstatians,
nor did it quantify the difference'in;
value betweexx,network signals and . -: .

supe~tions under a fair. m'arket value, .

analysis, except ta.insist that all signals
should be free. See SCCA Reply
Findings o'f Fact axxd Conclusions of
Law at 7. The Panel, consequently,. did,
not:act arbitrarily by adopting the same
royalty rate for bath network sfgnalsand'up

erstatians.
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Fixtally, SBCA argues. that because the
Panel failed to takti a'ccount of the fact
that PBS'signals are ftee on the satellite

. by law',"itkwas error to accord them the
same:royalty rat'e as other network
signals.12 Section 605(c)'f the

'ommunications'Act,47 U.S.C.,
pro'hibits encryption 'ofpr'ograms
included in the National Pr'ogram
Service of the Public Broadcasti'ng
Service,- essentially 'making the National
Program:Servidek &e'e to all satellite
home,dish: owners'emlierstati(x'ns'''BS;

lxo'wever,-axe'ot 'subject to 47'''.S:C.

605(o), and satellite carriers may
charge their subscribers'for,
retransmission 'of these stations".
Furthexmorre,'h'e NationaI.'Prrogram
Servic'e i'4 not a network signal's '

defined xxiider'sectioit 1'19('d)(2).
Member statioxis of PBS'are 'network'ignals

unde& section 119(d)(2);
Pre'suxtxably,8ierefiare PBs programs
av'ailable t)n.'the National Prbgraxix; '" '.
Servic'ekth'afit'.ar'e'the sainefi prograiiis

' '
available'Ix'omkPBS sttttioxxs,r although neo
such evi'dere'e.was adduc'ed in this,
proceedingThere ar'e'also likely to be'
different pr'ogxams,'arttcularly. those
produced'by member'tations. SBCA'idnot qiiaritifyrby how'uch,'nder a
fair market value analysis, the same'rogramson the Natioxial Program

'

Service and PBS 'statibns should xeduce
the royalty'ee for PBS stations, beyond,
a blanket assertion that'll PBS stations
should be free'. SBCA Reply. Findings of 'act'andCoriclusioxxs'of Law at 68-69;
The Panel concluded that the'r'e was "no
credible evidence" warranting a .
conclusion that network signals were
worth le'ss, which would include PBS .
stations,.The Register cannot find.
credible evidence to the contrary, and
therefore tjxe rPane],'s determinabon
must'be amxinedfi

E. Local Retransmission'fNetwork
Signals: '

1. Action of. the Panel
In settbig the satellite carrier

'ompulsory license royalty rates for
networks and'superstatioxis, the Panel'
was asked to distinguish between
satellite. retransmission'f "distaxit".:"
broadcast sigxxalst hnd'satellite
retransmissions orf",Ioc'alxfi broadcast'ignal's:The Panel did'make this
distinction,r setting 'tx'royalty rate of 27
cents for'distant retratismissitxn of:
sttperstatioxxs; aiid zero cehts for'local'.
ret'r'ansmissionr of 'supetstatiofis. paxiel
Report at 54.r 'hilethe Panel adopted a 27. cent.
rate for r'etraiis'mi's'sion of distant

'kfififilrfikfi fifi d r 'ktrr
under section 119(d)(2)..'

network signals,id., it declined to adopt
a rate for local retransmissioii of
network signals because it determined
that it lacked subject matter jurisdiction"
to do so. Id. at 48. The Panel considered
section'119(a)(2)(B), which provides

. that-'the- satellite compulsory lxcense is
"limited to secondary transmissions to
persons who reside in unserved

, households," and'xamined thasection fi

119(d)(10) d'e6nitfori-'of an u'nservedr
'household;: The Pahel coxtcIbded that;-

[N)cwork sigxtals.gs'xtertt)ly'may not
retransmitted'o'the'lociil 'covsiage axea of '

'local xtet'work signals. The separate ltxtek
' 'equest'ofASkyB is explicitly intended to'.-

apply to xetransmissi'oxi ofrnetwork ~ignals:to
served households Sectioxi.119 does not.-
pmvide a compulsor)r, Hceuse: fox these'.-:; ''

xetxatxsmissioxts',8'exxce,,w(t lack, subject...
matter jurisdiction.to set xt rate for'ocal
retraxtsmissions of local,nettvo'rk"s'igxxalst

.,1

Panel'Repoxtkat 48k(emphasfsria,- r,. -. ';

original). * ..~.; '.; =r:~-:.:;;
The Panel. did acknowledge in a;. '.; .-.&

footnote that.there-mayk be,",rarxo, -'- .;:
instances" whero a household; located -;

';

within'.the local:market ofa network.; ..
signal was,'ndeed,'n ixnserved
household withixx the meaning of- "-:,=
section 119(d)(10). Id; at 48, f.n. 62., The'anelstated that.'[t]hese households .

'ualify'asrinservodbut,'rundersection ...

119, ASkyB.would pay. the conventional
'rate for non-local signals " Id.
2. Arguments'f the Parties

.EchoStar contends that'he Panel..
committed rev'ersible.rexTor in
determining that it has,no jurisdiction to
set a royalty xyte for local retransmissien.
of network signals,.and that the rate,, "
should be zero. EchoStar Petition to,'-;-
Modify at 1. Accoiding.tokEChoStar, the .,

language of section 119 regarding the. „
permissibility of local xetransmission of
network siyial's.is nuclearr., and'tlte '.
Panel should therefore"h6ve consulted .

the legislative histoiy, rather:than.::
, decide the matter:on the basis of the:.,
statutoiy. language Idfi at.7-.8.: EchoStar .

submits that'he Congressional intent ..:.
behind thefi unser'ved household
restriction of section%19(a)(2)(B).'was.to-.
protect the network-'affiliate.relationship
from ixripoitatioxr.. of distant:signals of
the sairie network, citing the recent-. '
Copyright Oflice Report on revision of
the.cable.and satellite.caxxier,;...: -, .

coxnpulsory liceris'es. Id.: atr4. Because'ocal

retransmissions dc(not harm ther::,
network;-.affiliate relationship, Echogtar.,
'asserts that ".[1]xx lightrof th'e intent'."
behind the.compulsory license,
therefore,.the'imserved.household'.
limitation should be rehd: as. not
precluding sUch. Iodal-into-local
retransinis'sions—''orm of
retransmission which required

technologies not in existence.at the t'ime
of the legislation." Id. at 5..-

In adtIItionfi Echo'Star submits that 'the,
Panel should have interpreted section::,
119 flexibly enough to allow Iocal .. r .

retransmis'sion of nettrtrork:sign'als, citirig'onyCorp; ofAmerica 'v. Universal.City:
St'udios, Inc., 464, U.S; 417 (1984) and
Twentieth CenturyMusic.Corp; v;-
Aiken, 422.U.S. 151 (1975)'. Id;.at.10.
Fi'nallyrtEchoStax:argues that,:since the.:
section %.'E9 license was'.modeledafter...
the section 111 license,kandloeal ..: -;

r'etransmission ofnetwork sig'nals is'.: 'ermitted.under section 111,r the two q .

statutes should:.be interpreted similarly.
Id.. at 11-(citing':Northcross vk Board.of,.
Education, 412,U.S;:427 (1973)r -'ommexcialNetworks: seek, a,
claxification of. the Panel's,ruhng on .

local: retxansmission of nt)twork signals;
albeit from-@.completely gifferentfi.,k; ..

perspept)tye,.G)xmm'yrcial Networks:.,;.-,.
request.the'Librarxan to make clew,that:
Wh'ere IOCaI retrjnSmJSSX'pXX 0'$ ar iietW'Okrk
sigrial does ript vloIate the unsexy'ed,,;,,:,'ousehold

restriction. (a clxcum'stance „,'.,
acknowled'ged by,the:Panel likelyr.to.'be .-,
rare), the rate:for such retransxtxission.is ..
27,cents per subscriber per month. 'ommercial.Networks Petition to
Modify.at 1;

In reply', Ech'oStar opposes
CommtirciaI Netvtiorks'position,'nd,';.
argues that the'sa'me ratioriale that the '
Panel used in (idopting the zero rate. for.
superstations applies with equal. force to
network,'stations that are loca[ly', .:
retransmitted 'to uns'eryred households.'choStar

Reply aP 2.
Certain 'Co'py'right Owrc ners'bject to

EchoStar's position, and contend that'choStardoe'4 n'ot have standingiind'er'he

r'uIes to'ile ra petition to modify the 'ibrarian'5decision 'when it was not an
actiVB,party.-in this proceeding. Certain
Copyright Ownersr'Reply.'at 'I.. Certain'""'opyright

Owners contend the( thai
Paxxel correctly iriterpxetecl, section.119
as preventing retransmission of local,

'etwork.signalsrtoserved households,.
and that the legislative history. does not
warrant a different conclusion. Id."at 3 '',
6.

3; Recommexxdation.of the Registext fi;.

Two separate iss'ues are presented,by
the loca'I''retxansmission of network .

signals. First, threre is the retr'artxsmission
of a network-statiox'x'.xrt)ithin:that station's
local xharket. The Pan'el categorized this '.
as.local retra'nsmission to served-.i
households';.and concluded that sectiori"
119 did not pexxrnit such:
retransmissions. Second, there is ..
retransinission 'of a network sta(1on:
within that station's local mar)xet to
subsciibers who satisfy the'definition: of '

an "unserved household" in section
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'19(d)(10). The Panel acknowledged: '19(d)(10)(A) portion;of the definition . cannot fjxxd testimony in the:record that
" that such. retransmissions were . of an "unserved household," does not supports the conclusion that local

permissible under section 119, though . specify receipt ofwhat network signal retrangjmssjon ofnetwork signals to-. '.

likely to occur in -"rare instances,.".. but. over-the-air triggers the'prohibition in.: . unserved households hag a fairmarket.
was unclear 'as to what. the proper

' '. 'a'king retransmisgions of network, .: . value rate of 2'/. cents, particularly'''oyaltyrate shouldbe.:,: - .. signals..The language of section, '- . where the Panel determined that the fair
. -'ocal retraxxsmissjon'ofnetwork'-'19(d)(10)(A).could ttgsily.be read to -. market v'aIue of'local.retransmigsions of
signals to served households presents a prohibit r'etransmission by satellite superstations was'zero; Panel Report at
.challenging issue. TheCopyright Office whenever thasubscriber receives an " '62. Likewise; the record does not
declined to'issue'a declaratory ruling -, over-the-air signal ofGrade B intensity . support a conclusion that:there is any

'hat:such.retransmissiong are '
- jrom any network:affiliate, including:the differexxtiation he'tween the fair market-

..permissjble, though it did not preclude local network a&f61jate that thesatellite valu'e oflocal retransimssions of..
addressing such a matter through a . carrier jxxtendsto retransmit to the .. network sjgxxa|g"vjs-a-vjs supeistatlons.

: rulemakjng procedure. Letter of the ": subscriber. This.is the position'that the:. Commercial Networks,.de not cite.any:
Actlxtg'Genera1Counselto William- " 'anel gook.,".. -'. '.=..-': ' testimonyto the c'ontrary in their .'..

Reyner~bugugt 16;: 14)96t Moreover, the'.. 'x sum, the Register determines that'. petition to modify.
Offjcehair m its r'geant rePort to the. ': 'he lawis silent on this issue.:- -" ..To theextent that the Panel failed to.
Senateon revision of the satellite.and -: 'onsequently, the'Regis'ter cannot . '-: -adopt a.rate for local re'trgnsmjssjons of,
cablecompulsory licenses,.expressly-: .'nequivocally gay that the Pan'el'5:,. network.sjgnalg to unserved.
endorsed.the permissibihty.of such . decision'is arbitrary or contraxJJ-to.law- households; the Regist'er determines that

::retnmsmissiong, and requestedCongress- ',The second issue jg.the Io'cat
. such:action is.mconsistent with its tisk"

.to 'clarify't the statute on the,matter.".A 'etiansmjgsjoxx=ofxxetworkejgnals to 'n:this proceeding; and.recoxnmends
Revjexs5xxf the.Capri'ght"Licensing '- = ." unserved householcb.:ThtxPgnel'. that the.Ljbrariaxxsnbstjttxte.his own.

. Regimes Covering.Retrgnsmjsgjon'of .. appears to-lxa&ve.presumed, that-such. -": determjxxtxtjon.-17'U3.C. 802(g);.The
Bioadca&st'Signalgx "Report ofthe"':.. retrangxxxjggjons are'permjg'gjbl '' Paxl . - deartlx oft~tjmony'n this issue and -.:

.

., Register of copyrightsat xx (1997) '.:, - 'eport at'48'.The+egxgter da ermxneg &.- for thatmatter, the Panel's cursory,"
(herejnaftei -'Register's'Report't)& Ag the «t they"arepermjs'sible; ag provided.by .. dlgciigsjonxif l~t&,"js'Hot&tHprjgjng-

-agency.'resp'onsiblei'er" admxnjg'terjng the .the express terms of section 1; '

. because local retransmjssjonwf'network
t;-&the Office believes that it- Panel faHed'to'articulate-what'myalty

.:.. signals"to xxnserved&households,'.and
reb. d,eauthorib to-condUct~ . 'ate womb apphmbh tdsuchlocal 'emedho»ahold;mwell h
rulemaking proceeding to determine the . retra»missions't'mentioned 'm " - undoubtedly an unattractive'business,
permissibility of local retrgnsmission of «otnote& that the num .r f~ ~, pr'apos'ition to..satellite.carriers.

-
. netw'ork,signals to served households, - householdswithin ..tw k tatx.: n:. Nevertheless,"the'ssue'was before,the

. regardless ofihe Panel's deterxnjnatjon local market-were likely to be few and 'ARP. and reqtxjres a resolutjon, - '.
jxx thjg proceeding. - ".-......., cited Qxe testimony.of ASkyB's witn ss' The Register re& o'mmends,thaj,the .

: .Nevertheless, the'Register must: - "Preston Padden't'A' 'w ul & xn Ljbrariaxx. adopta zero. rate.for local
determine whether the Panel's

decision '..those

instances. "pay th«onve. tx .ngl retrgng&mjsgjong ofnetwork signals to,
grat such retrgnginissions are not .'rate fox"xxon lo'cal sjgrials;.',:."..'d'. at'48,: unserved Ixouseholdg because the
permitted under. section'119 is contrary 'f n. 62 (quoting'writtendjrect:tes~ony,

. Register jspersuad'ed that the:Panel's
to the provisions of th'e Copying A'cf 13 . of Mr Pa@den) 3'he Panel did uo conchxgjong 'with respect'to I'o

The Register reviewed.the Igngtxage of - -expresslY state what the rate:should b retransmjssjons of superstatjons are .

sectioxr 119, tind itg.legislative.history, - 'for W cm em~g Ioc@' '
equally applicable.,& local.

both jxx the"coniextof thh proceeding,'" " .retransmissions ofnetwork signal 'rgnsmjssjong:ofnetwork signals to
and i'n hex"report to:the5enate. Such '' xuMe~ed.. »» ds *.. '

- - unserved households.-Panel Report at
reviewaonfjrmetI the Regxster's.belxef " ' rx +Ne~~~ ': 62-63 .Ars-noted above, them. is no
th'at Congress-simply-djd riot congldei " ra .f " ~~~ ns g +d ~''

conciugivtx.evidence-to suggest that
the issue of local-'retr'ansxxxissjon of&

'. 27 cents.&EchoS~.... gum that ~ ra
I aII -retransmitted,ne~ork 8jgnais

network'signtxis ta.seived households't . should be zero,.c~ht~~& the '

f 'e fair ket value than .

the.,b e of assage'of'section 119, Panel's adopted rate for local &

-': -

I ~O n„ tt d erstations'rjxicjpaIIYbecause Qxe technology to ..
~+~~ ons s p ~~ »'h

Accordingly, the'Register recommends - .

:make'such local retransmjsgjon did 'not ': extent«t the Panel song t to ~pose"- adopt'on ofa zero rate for local
.. commercially exist. It is evident from

'. the 27 cent.mR on local w~m&issxo»'
f etwork sjgxxais to-

the h'ory s~undh g ado~on ofthe
ed household&rest„etjon m 1998 ho»ehold',.the RejPgter:detentes that

ado tj on of the regtrjc~tjonx was such action is arbi~' The Register -: - F. Effective Date ofthe'ewBates
motivate'd"by concerns express'ed by. '" ' ''&&'&~ fi. 1. Action of the Panel.
network'afhliate stations «t

. Bchogtar lacks standing to fileapetftton to medi™fy . h ~ouncln 'he royalty rate of 27.
- importation of distant network stations'he Panel's deteiminatton, and r&ecommends ' ~g ~gjj sion ofafniated with the'same network would'ismissal'ofthe petition. S'ection 25%55(a) of the ' ts f r.dxs~t m~mxssxon o

erode'theirover-the-ajrvjeWershjp
' rules, 57 CP&R pierides that ordy P'arttes to the-. ~ network&and supex Mboxx sig

proceeding may 8'le petitions to modify,'and makes..zer'o cents for lo'cal retransmissiohof'egister'trRegort at 103-',104. T~s - 'o provision for nanparttes. Bchogtar, though a..& ~

suggests «t xf Congress had congjdered nrember of and re&presented by BBcg was n r supemMbom, the Panel sated «t:«
the issue, it might have condoned local'' party to this proceeding because it did.not file a. time period for payment of the rates.

retransmissions to ser'ved househoMs "'o intent to Participate aerequtred by ihe would be from'July 1, 1997,.through
&45j@ December 31,'1999; Panel Report at 64..

On the other hand, the'ection,
not precludeconsideration of the issues 2. Arguments.of the Parties

's Because the panel's decision.on tbia point is a surrounding local retransmissions of'network --
conciusian of law, the arbitrary standard is not. 'signals, and the Register has considered.these as SBCA contends Orat the Panel acted.'pplicable. required by section gO2fg). & COntrary tO laW by Setting an effeCtiVe
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date ofJuly 1, 1997, fog the new rates.

. SBCA states that the Panel did not have
any authority to set an 'effective'ate
because section 119(c)(3)(C) states that,the rates"become effective as set. forth in
the Libraxian's order. SBCA P'etition to
Modify,at 46. Further, 8BCA argues that
the effective date of the new rates must
be prospective only. Id. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates."to be paid." Id. at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to.the.Satellite.Home. "
Viewer Act). SBCA argues that the .

. caselaw prevents r'etroactiye application
- - of agency.rulemaking unless the

enabling statute e'xpressly states
otherwise, and submits that the
Librarian'a order in this proceeding-

. effectively constitutes a rulemaking
because the Copyright Office's rules are.:

, being amended. to reQect the new rates.Id. at 50—51,,
. Additionally,.'SBCA argues'tha't';
applying the July:1,'1997, effective date.
would caus'e's'ubst'antial harm to th'
satellite.industry. Ed, at 55. SBCA
submits af6davits. of representatives of
the"satellite ind'ustry 'dis'cussi'ng their
inability to adequately inform their
subscr'ibers on a timely'basis of the'ate
increase, and the difficulty ofadjusting .

distributioxx cohtracts to accommodate'-
fee increases. Id. at attachment A.

'inally,'BCA:takesth'e Librarian to
task for iiot complymg preciselywiththe.procedural 'schedui'e.established inthe statute for this proceeding.
Specifically, SBCA contests the
..Library'a decision to'temporarily
suspend. the Schedule to address issues'aised

by ASkyB,'sa that the CARP was.'nitiatedon March 3,.1997,'.as-opposi.d
to Januaxy 1, 1997, as:coritemplated in
section 119(c)(3)(A). SBCA: argues that
because the Library.violated.the time
requix'ement of section 119(c)(g)(A), andsuch delay.caused substantial harm to
satellite cariiers,",the Panel's report
should be invalidated.on due process
grounds, particularly with respect to the
prejudicial effective date directly
'resulting from the Librarianis failure to
comply with a'critically important.
statutory requirement." Id. at 55 (citing
BaumgardnerV. Secretary, Dept. of
Housing and Urban Development, 960
F.2d 572 (6th Cir. 1992).

.Copyright. Owners assert that they.
have interpreted.;section 119 from the:

. beginning of this.proceeding as
requiring an effective date of July 1,
1997, for the new rates, and that SBCA
never challenged that position until
now, thereby estopping.SBCA from
raising the issue. Copyright Owners
Reply at 42-43. Copyright Owners also
argue that.the Librarian's good cause

delay in;commencing this proceeding
does not invalidate it, and that the cases
cited by SBCA axe inap'posite. Id. at 44-
45. Copyright Gwners also attach an '.

accompanying motion to strike the .

aflidavitg offered by SBCA to
corroborate-its argument. that the July 1
effective date will cause undue hardship
on satellite carriers; SBCA opposes this
motion.

8. Reoominendation of the Register
Section 1l9(c)(3)(C) provides that:
The obligation to'pay tiie royalty fee

established under a determination.which—'i)is made by a copyright arbitration
royalty.panel m an arbitration proceedingunder this paragraph. and is adopted by the
Librarian of Congress under section 802(fj, or'ii) is established by the Librarian of
Congress under section 802(f) shall become'ffective'asprovided iii section 802(g) or July1, 1997; whichever is later. 17 U.S.C. '19(c)(3)(C).Clause (i) of section 119(c)(3)(C).'escribed the sitnatioriwhere %e'Librarian.
adopts the decision of the. CARP,'hile .

clause (ii) describes the. situation where the::.
Librarian haa rejected the CARP's decision, ..and substituted his own determination.».
The effectiv date of,the established rates.is'.
eitherJuly 1, 1997, or the date set pursuant .

to section 802(g); whichever date is'ater.
Section,802(g) governs.judicial review

of the libraria's decision in.this .

proceeding., The section gives,"any,:;
aggrieved party who would be bound by

. the [Librarian's] determination,",30
days m'hich. to notice an appeal with
the United: States Court:ofAppeals:for .

the District of Columbia Circuit:The
.section then provides that "[i]f no
appeal is brought within such 30-day
period, the decision of the Librarian, is
fuial; and the royalty fee *:". * 'shall .,: 'akeeffect as'etforth in the decision.."
(emphasis added).: Section.802(g) theii
'provides.that if aii 'appeal i's taken;
"[t]he pendency of atlappeal under this
paragraph shall not relieve persons
obligated to make royalty payments
undersectio'n( ) e * 119* "" *"
Nothing else is said in.secti'on 802(g)
with.regard to the possible effective date
of royalty rates;. *'.

SBCA and Copyright Owners strongly
disagree over the effective date's of the.
royalty rates established in this.
proceeding. SBCA believes that the
effective date can'be rio sooner than-30
days aft'er the Librarian's decision (i.e.
November 26, 1997) at which time it
-will be know'n'-whether or not the
Librarian'8 decision 'is final', while the

» Interestingly, the statute does not address the'situation, as in-.this proceeding, where ths Panel's
decision is accepted in part and rejected in part.Subclause (ii) most likely applies to this proceedingbecause the Librarian has established one oF the
royalty rates (the rate For local retransmission otnetwork:signals'to unserved households).

Copyright Owners mamtam that July 1,
1997, is the proper effective date. The
Registei'as examined the governing
language of sections.119(c)(3)(C) and
802(f), and notes an incongruity with
respect to the July 1i 1997, date,'.

Section 119(c)(3)(A) prdvides that this
proCeeding was supposed to have'tarted on January 1, 1997; Given the
.180-.day arbitration period,.as provided .

by section-802(e),.the'atest the Panel,.'ould.have delivered its.report would'ave been June 29; 1997. The Librarian
would-then hav'e the 60-day review ..:
period in which to,either accept or
reject the Panel's:decision,.which would
place th'e date of fmal agency. action at.
no later than August 28, 1997.. This is -,
almost two months after July 1, 1997.:..
While Congress. could have

'ontemplatedthe:Librarian completing
his review. in less than:60,days, it; is...,:
hard to.imagine. that Congress could'.
have expected him to complete it in just
one day:,the time period.]rom delivery.
of the Panel'a report on June 29 to..the,
issuance of the,Librarian's decision on

. July'1, 1997. The more likely
explanation is that.Congres's envisioned
the CARP delivering its report well
before—at least two months—the 180-
day deadline. Only in this manner could
the Librarian have. issued a decision)h8t
was before July 1, 1997, thereby
justifying inclusion of,the language-
"july 1, 1997„". and."whichever date islater".in section 119(c)(3)(C),

Contrary.to the,assertions of the ... 'opyright.Owners, July 1, .1997, is not
the statutorily prescribed.effective date,
for the new royalty rates announced in
today's decision. July 1, 1997, is only a
contingency date-in the event'that this 'roceedinghad ended before July 1, .

1997,,which:it clearly did.not, Rather,,
the Register mu'st 1'ook to section 802(g),.which prov'ides that the effective date of
the new.rates is,"as.set forth iri the
decision." 17.U.S.C. 802(g)..The Register
interprets "decision" to mean the
decision of the Librarian,.and not'he
decision.of the CARP, since'section
802(g). only refers to the decision of the
Librarian. Consequently, the Register
concludes. that only. the.Librarian of
Congress has the authority to set the
effective dates 'of the royalty rates in this
proceeding,.and it was contrary to law
for the Panel.to announce. an effective
date. See Panel Report at,54. The
Register'ecommends that the Librarian
reject the.Panel's determination of an
effective date.

The remaining issue is', if the Panel
had no authority to set the effective
date, what is the corx'ecl.'effective date
for the Librarian to establish? Neither
the statute, nor the legislative history,
offers any guidance on this point.
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CopyrightOw'nexs.urge-the July 1,, 1997 -. United States:Court ofAppeals fox.the adoptiou; but instead.chose July. 2, 1997,.date;.and'submitthat SBCA-.is estopped:-. District ofCohunbia. Circuit; the only.. '-
. as the later.effective. date= July.1 is the;." ..

from'arguing fox a:later-data since SBCA . courtwith-jimathctioxx to consider axx.: 'xst day-ofaa accounting period"which;did,:not object.to. Copy'right Owners'-:., appeal. of today.':s"derision; has expressly: . has the..'final-. decision issued.on or.
request to the Panelfor a July 1'', 1997,"', held that:.the Copyxight:Act. does..not:..:- . before that date; would have tdlowed.effective date.;Copyright.Qwaexs. Reply, confer..xetrea'etiverulemaking: authority. the Copyright Gffi'ce'mple,timtxto: .at 43'-.44. TheZegiste'rzeeemmends.-, . -... MatiorrPictuxeAss'n ofAmence;.Inc: v '.propaxtxXc'e ixnplementation of the new.--: .

rejecting.Copyright Owners'stoppel . Oman, 696 F:2d 2154 1156 (D.C. Cir.. rates. Because today's decision is
. argument because the Panel did.not.. 1992). The Register does not believe that'ssuing only,.two moiiths from.the endhave. authority to set the effective date; . the Librarian- has.the authority to set.an. othe 1997/2 accounting period, a:

.. and the matter is now beingproperly'ffective d'ate for the new royalty rates, . January 1;.1998,.effective date is
raised;bfrfore the:Librarian for theist which is;-prior to the-issuance of today's consistent:with Congressional: intent;
tune..- ~.... '.... decision:--' '.. ' " The'parties'have rai'sed two other

Copyright Owners also contend that ...: Given this limitation, the issue still issues,.discussed above, which the .

July.1, 1997, must be the.date because remains regarding thtt-proper effective - Register bxlefiyaddres'ses; First',SBCA''heevidence it presented.to thePanel, . date. Copyright ovxners obviously, desire aliegetxthat:because-initiation of. the - .-

paxticularly the PBS/McLaugblin. an effeetive date as soon as possible, so 'ARP.was delayed 2 months.to enable:
. testimony, was premised on a July 1, that they 'may reap the b'enefits ofthe: the Librarian to rule on the matter. of1997, date. Id. at 42..According to.", highex rates; TheW are; however, ':whether local xetransmissions should. be'Copyright Owners,.ifthe Librarian, . significant administrative...a:part of thisproeeeding, the entireadopts an effective date.ofJanuaiy 1,...considerations surrounding

'
'.proceedin'g is invahd. The Register

'

1998, he wauld haveto.increase the 27 . Implementation of:the,new rates.. '..agrees withCepyxight Otsrnexs.that:the,cent fee toxefiect the Pan'el's .,:,::...'.:.SateHitexoyaltyxates.axe.calculate'dron .:cases cited by SBCA foi'this xathe'r
: understanding ofa thntyxmonth'. a m'onthIy basis'„So that an effective date:remarkable contention:arts inaPP'osite.: .effecbve poxiod for the new rates,-ld, at„, -,other than.th'6 Brat-'day of a month wi8, '., United-Statesv. Amdaltl Corp:'786 F.2d.. 42-43...... -

.
'.'..'.., require apphcatibn tif twa sets ofroyalty'..387(Fed: Ctr';2986) involved'a'contract'. 'heRegister recommendsxejectipn of, metes (the aM xates andthe

riew
rate) ta entexed into by thtr'Treasury Department

~ Copyright Owner'a contention fox'tw'o ', one.montIily'calculati'ox'L: The Register' that was statutorily. outside the scope ofreasons; First,.the.Panel accepts Ms, ', " .inde this not only burdensome to- .' 'ts authority; Contracting'outsid'e theMcLaughlui's testhnony, as.a general 'atellite camera calculating the"rates, 'cope 'uf aixthority differs'significantiymatter t'o establish a workable -
' 'ut to:the Copyright.Office as well in fxoin.postponing p'xoceduxai. dates fox"benchm'ark.'Panel.Report at 32. The . ',. 'administering the section.119 license gohd cause. Albenga'v';. Ward'635 F.',Panel did not:accept her'estimony; and'.. and examining the statexaent of account, Supp; 660'(S.D.N,Y. 1986) involved an.its accumlianying premises and''' ' .. The Registei',therefoxe, counsels ag'ainst agency that created'rules bayonetsassumptions, as'the precise analysis of adopting an effective idate that is othex' authority. Agtun, this is significantly .what'the.roy'alty rates should b'. Id. ''than the Brst day of a month., 'ifferent. Fiiially, Baumgai dner'v,Furthermore, although the Panel stated Also, there are significsnt costs to the Secretary,"Dept. ofHousing.and'Urfianthat "Ms. McLaughlin's.analysis yielded Copyright Office associated with: Development, 960 F,2d 572'(6th.Clx.a tate of.$0;27..per subscriber pei'month implementing the new, x'ates. New 1,992) involved the failuie of an agency:average'd over.:the three yeai:statutory statement of account forms must be.' to.timttly:deliver au:accuxate complaint.period;" Panel Repo*'at 30, a July 1 ': created and sent to satellite caniexs, and. As.SBCA notes, the court.in this caseeffectiv.date accounts for only half of ' .staff.must be trained to examine for ' did'not Bnd'the agency action

''he year, and'Ms.'McLaughlin did not sot:applicatioxt of the. new,rates. The...'nvalidated because.the delay was not.limit her'testimony. PBS Proposed Register notes'that,satellite statements of .sufficiently'pxejudicfaL The Register'indingsof Fact'and Conclusions.of: accouiit fox'.the second,accountirig caxinot Bnd any:convmcing evidence ofLaw at 28-29.«,:."..., . 'eriod of 19'97 axa,viue'to be Bled no ., irreparable prejudice incurred. by SBCA.In the Register's view,,an effective latex'thanJanuaqr'0, 1998. 27.CFR: . as.a result of the brief delay, parbcularly
. date later than.July 4, 1997, does not 2'01.11(c). An effeciiire date in the . where the R'egister is recbmmendixtg a 'significantly undermine the Panel's use second'accoupting pexioti of 1997 Jauuarv 1, 1998,"effective date.of the 27 cent benchinark generally, or: - would cause.significint.burden and .

" FurtItermox'e, the'Register notes thatits later decision to,adopt that Bgure 'ardship to the:Copyright Office to 'he same claim.of'invalidity has be'en"'
specifically, nor. does a later effective prepare to collect roy'alties and issue 'aised in.a Copyright Royalty Tribunal- date require an upward adjustment.' and 'process statem'ents of account "

. proceeding, aud expressly rejected byThe. second, and most significant; generated by the new royalty fees by the the D.G. Circuit. The Court stated: "It:reason for n'ot settbig the effective. d'ate" January 30, 1998; duo date. ",: would be'irrational and wholly .
. at July 1, 1997, involves the issue of. Consequen6y','the'Register recommends unprecedented for a. court to direct anretroactive rulemaking. Although the that the new royalty rates; adopted in . agency to scrap a:year's.hearings. and-Librarian's.decision.today involves 'oday's decision, not be effective until: decisionmaking effort and start over'eview,of the.Panel's determination, it.is January 1,.1998. '''.. because its proceeding did not conclude. also' Bnal rule with respect to setting: In recommending.a January 1; 1998; precisely on time." National.Cable .

'

the rates; Th'e Copyright Office has...effective date; the-R'egister draws ' " . 'elevision Assrn; Inc; v. CRT,:724 F.2d'reviously deterxnined that it lacks the support from 'section.229(c)(3)(C); As: 176, 189 n. 28 (D.C. Cir. 1983). The," 'authority to engage.in retroactive discussed above, Congress:a'pparently Register agrees with this'view, andrulemaking. 54 FR '1421'7 (1989). The contemplated the possibility ofthe ' .. recommends rejection of SBCA's
issuance'f.a Bnal de'cfsion in this argument.lsMs. Mctaughlin.'s testimony'was based upon proceedin'g before (perhaps evenmell Second, in support of its position thath tp Rectton of hat th ge cabl n tMrotk, befoxe) July 1, 1997..Congress could 'atellite carriers.would be unduly .

centsj an'd 1999(28 cents), not the actual figutes. have chosen siinply to make the harmed by a July'1, 1997; effective date,
Id. at 19: decision effective on the date of SBCA submitted affidavits of satellite
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representatives. Copyright Owners-
moved to strike these affidavits, and
SBCA opposed. The Regi'ster's
recommendation of a January 1, 1998,
effective date has mooted the issue: The
Register does r'ecommend, however, that
the affidavits be stricken. The record is"'losedin this proceeding by order of
August 14, 1997, section 251.55 does
not permit submission of:additional
evidence. Although the matter of the
effective date is for the L'ibrarian, and

~ not the.CARP, to decide, such affidavits
could only b'.accepted if the L'ibrarian
determined that the record.needed to be
reopened to,take additionaL testimony.
Since the matters discussed in SBCA's
affidavits're moot, the Register
recommends that they. be strickexi.'

G. Addition(d'Issues.Raised by SBCA
;SBCA'raises: several add'itional issues .

in its.Petition to Modify, Because these
issues all relate to evidence not adduced
during the 'couxse ofthe proceeding,-and
the weight to by aicarded evidence that
was adduced, theyare addressed
together.',.

1.: The 6r'st issue involves the history
of retransmission consent negotiations
under the.communications law, Under .

retransxxtission consent, an MVPD must
obtain the permission of a broadcaster
before the MVPD can retransmit the...,
broadca'ster's signal to the MVPD's .

subscribers. Retrans'mission consent
negotiations took place between the
cable industry and broadcasters in 1993
and 1996. SBCA 'attempted to show that
little compensation vvas obtained by
broadcasters for. permission to
retransmit their signals in an effort to
prove that the fees under. the section 111
license represent actual fair.market
value. The Panel stated that "[w]e agree
that these retransmission consent:
negotiations are,relevant to a
determination'of fair market value and.
represent potentially probative
evidenc'e.'Unfortunately, the evidence adduced, is so vague.and replete with
quali6ers as to provide little guidance."
Panel Report at 34. The Panel nbted
cross-examination testimony of Ms..
McLaughlin and Mr. Gerbrandt
.indicating that some compensation was
'paid, but also noted that Mr. Shooshan's
and Mr. Haring's.testimony discussed 'etxansmissionconsent negotiations
only. In the context of local, and not
distant, retransmissions. Id. at 35; The
Panel concluded that the "testimony

. upon which 'SBCA relies lacks sufficient
scope and spscifi'city to rebut or modify,
the PBS-McLaughlin analysis." Id.

~ SBCA 'submits that it could not
present further evidence on the
compensation received by copyright
owners and broadcasters for

retransmission consent negotiations
beciuse -'iscovexy procedures do not
allow the Caxriers to determine those
amounts." SBCA.Petition to Modify. at
35. SBCA asserts that the failure to
present such information "should not be
then turned against the Carriers to say
that the retransmission consent
negotiations cannot be properly
quantified." Id.

Copyright Owners contend that the
Panel correctly-evaluated the evidence
of retransmission consent negotiatians
and foun@. it unavailing in.making an
adjustment to the berichmark. Copyright
Owners Replyat 27-31.

2..The second issue involves the issue
af the costs Incurred by cabl'e networks
in assembling the clearances for. their
p'rogramming. SBCA attempted to show
at hearing that capyxight owners.do.not .

have:costs'm the braadca'st signal.
retransxmssinn context,'nd gierefore-an
appropriate downward adjustment of
the benchiiiark must'be'made. The Panel
stated that the clearance-costs. in the
cable network arena are'nknowxi, but ..

did not.agree th'at.a downward
adjustment of the. benchmark was .

reqlllred.
In a hypothetical fms market,. it is. quits

conceivable that the highsk''ths costs
bmadcastsrs.mustpay to clear their signals
for DTH(r distribution, the higher the royalty
rates they would charge satellite carriers.
Accordingly.„'he impact ofhigh.cIsarancs
costs on. fair market yaIus (based upon.a
hypothetical fme. market analysis) couldbe'ositiverather- than ns'gativs. No adjustment
tp 'the 'cabIe network benchmark is required.

Panel Report at 41, 'BCAargues that it could not
d'stsrmine the costs to copyright:owners
for clearances'",of. cable'netw'orks si'nce
.such information was iiot within the
scope of disco()(cry, and therefore one
should riot assilme; as the Panel did;
that such costs 'could automatically be
shifted to satdilite carriers. SBCA
Petition to Modify at 30

Likewise, SBCA argues that it could ..
not quantify at hearing the 'added
benefit that satellite retransmissiari
gives copyrighted programming [digital.
picture quality, inclusion in.electronic
guides) because of "the.absence of any
ability to take discovery." Id. at 3,1-.32.
The Panel determined that "no
quanti6able*.bene6t was identified and .

no evidence atiduced" 'to demonstrate
added value by satellite
retransmission."., Panel Report at 40..
SBCA asserts that "the Panel held'he
Carriers to an unworkable standard of
proof." SBCA Petition to Modify at 32.

'r "DTH" ster(ds'for edirect to home."

In reply;. Copyright Owners contend
that the Panel acted correctly;. Copyright
Owners Reply.it 24-27.

3.& third issue involves quantifying
the effect on advertising revenues and '-
superstation fees of'satellite
retransmissions ofbroadcast signals.
SBCA asserts that they quantified "as
well's could be in a regime which
dexdes discovery" that advertising
revenues are higher'be'cause copyright
owners known that their programming"
reaches a wider.audience due to satellite
retransxxiission."SBCA Petition to
Modify at 36. Likewise,'BCA'sserts '

that "super'station taxes"—'he amounts
charged to broadcasters by copyright
owners' 'are 'greater, particularl)t inthe'poitscontext, be'cause 'copyright .

owners know that- satellite-
retraxtsmissions result in greater
viewership."Id;.at'37-'.36. SBCA
presented evfdence.thatboth the
profession@ basebill and basketball

" "'eague'sextr'acted'.ddifional
-compensatioxt from WGN in Chicago. 'nd'WTBS'inAtlanta—:both '.
superstations known to, be widely .

distribtxfed on Satellite—.though the
a'mount was;not'.qu'antified. SBCA
Proposed Find'ings of Fact and
ConcIusions ofLaw at 72—73.

The'Panel:addressed the potential for
increased advertising'.revenue due to,
satellite retransmissions, stating:

.The fund((mental mission. of broadcasters is
to expand their audiences to, maxhmzs
advertising. revenues. At their own expense .

and risk; the satellite carriers developed a
DTH market which expands the broadcasters
(sic) mach.at'no cost.ta the broadcasters.
However,.we agree that'n'o empirical
svid'sncs dsmbxistr'sting Mi increase in
ad'ysrtising revenues was.adduced; Though
the broadcasters ((md.hence the copyright 'owners)clearly bsnsfit fmm expandedmach,'hesebs'nsfits may riot be amenable to
measurement (md'qu(mtification. The . 'opyrightowners further argue that because
mast basic cable networks also advertise,. to
the extent that broadcasters,to benefi fmm
expanded reach, the bsnsfit is already
mflscted in the cable network benchmark.
We agree ta a.point. Broadcast.stations rely
upon advertising mvsnus to a much greater
extent than"d'o cable xistworks (sxcspting
those cable networks which command eery
low or even negative royalty fees). It
'naturally follows that ths'benefits which
accrue to broadcasters have not been fully
reflected in the cable network benchmark
price. Though somx( downward,adjustment
fmm the copyright owners general approach
seems appmpriats, we (txs unabls.,ta quantify
such an adjustmsnt, However, our decision
to adopt.the most conservative approach
(PBS-McLaughlm) reflects this consideration.

Panel R'epoit at 36-,37. The Panel did
not use the"term "super'station tax" in
its discussion.
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SBCA complains that the Panel
ignored its evidexice of ixxcreased
revenues from satellite retransmissions,
an'd that it is "no excuse that the
[o]wners mfused to divulge the extent of
the comp'ensation." SBCA Petition to
Modify at 3&. SBCA asserts thatnot
subtracting this added, value from the
benchmark would result iu

"vastly'vercompensat[ing]"copyright owners.
Id.

In reply, Copyright Owners assert that
the Panel correctly determined that,
while suchrevenues might conceptually
result in a downward, adjustment, SBCA
failed to quantify such an adjustment.
Copyright Owners Reply at 31.

4. The fourth issue concerns the
impact of increased royalty fees on the
satellite industxy'and the co'ntinued '-
availability of mtransinitted broadcast.
signals. The Panel accepted M's.

'cL'aughlin*stestiiiieny. that the 27 cent
fee would not significantl adversely''.
impact,satellite: '.;

AIt]xoug]x Me McLaughlixx did,xiot perform
a demand slasticitystudy, sixs tsstifisdthat'fterthe 1992.rats increases,.t]xeinumbsr of
bmadcist'statioiis retransmitted and the. 'ercentageof eats]Bits 'subscribers to
retransmitted'bmadeast signals.remained:.
constant. Shs concluded that despite an
increase hx ths compulsory license rats to
$0.27 per subscribsrspsr month, the number
of subscribers: to rstnmsmittsd,bmadcast
stations would continiis to g'row.at .

substanfially the same mts as the number of
satellite.subscribers.generally. Msi.
McLaughiin else examined the xstaiI prices
charged by satellite distxibutois and
concluded that if the rates for retransmitted
bmadcast signals mere increased to $0.27 per
subscriber psr month:and notpassed on to
subscribers, those.rates would constitute only
30% of.the average, retail'prices charged to.
subscribers leaving sufBcisnt pmfit margin
for the satsIhts cairisrs to avoid signiflcsnt'dverseimpact to them or their subscribers. ':

Again, we recognize that any rats increase,
particularly if rates.are ssf above those~aid
by their entrenched:coinpsfitor,'. tends ta
adversely impact ths satellite carriers,
However,:the satellite carriers did not.
attempt to quaxitify. the impact of increased
rats's':and.adduc+.no.credible evidence that
ths avaIIabi]ity of sssondaxy''transinissions
would-be hxtexxuptsd.'Accordingty, we
conclude that a rate increase to $0.27 psr
subscriber psr month would have no:
significant adverse impact upon the satellite-
caxrisrs, or the avail'ability of secondary .. 'ransmissionsto the public.
Panel Report.at 46-47 (citations
omitted).

-SBCA contends that'the Panel h'ad no.
evidence upon which to base its

- conclusion that a dramatic rate increase
would not adversely afFect satellit'e
carriers and their.subscribers. SBCA
Petition to Modify at"4'2, Rather, SBCA
asserts, the evidence, including that
relied upon by Ms. McE,aughlin, "shows

that satellite carriers have yet to earn a
profit, especially in the DBS market; and
that the C-Band market is waning." Id.
SBCA notes that Ms. McLaughlin did .

not perform. a demand elasticity analysis
for increased rates, and that her

'estimony'thatthe 19S2 rate increase
did not impact subscriptions or the
number of signals carried was not based
upon.anything in the record. Ict.. at 42-..
43. SBCA also mentions that the 1992,
paxx'el reduced its initial rate increase
because of a coxicern for disruptive
impact. 57 FR 1'S061.

SBCA'lso.charges that the Pariel
ignored its: evidence regarding the'isruptiveimpact of a rate increase. It
points to the'estimony ofMr. Parker
who stated that there-is a limit on the
package rate'to be charged consumers, .

and that satellite carriers have
traditionally gone:back to.cable
networks'to dexxxand concessioneixx'::
order to keep pxices down. SBCA
Petition to. Modify at.44..SBCA'argues " .

that any increases ixx the rates should be
examined. in light of the impact. lower .

fees would have oxx copyr'ight,owners,; 'ccordingto. SBCA,. there-is na
evidence that suggests that the current
fees of section 119 have any-adverse
impact on the copyright:and bmadcast
induStries.: Iif, at 45.»'n

reply, Copyright Owners assert that
it was completely within the discretion
of the Panel to accord weight to Ms.
McLaughlin'.s testimony.that.satellite
carriers.would not be adversely
impacted by the increased royalty rates.
Copyright Owners Reply at 36.
Copyright:Owners argue that Mr.
Parker's testimony is nonspecific, and
that the testimony of Mr. Edwin Dess'erand'r. Jame's Trautmaxx show'.that „

satellite carrier's are owned by large .

corporate enterprises that can well
afford the proposed rate increase. Id. at~
39-'40:.

l

Recommendation of the Register
The Register is addressirig these four

arguments presented by'SBCA together
because they contain a coxmnon thread:
the absence of evidence adduced before
the Pan'el. and, where ev'idence was"
produced, the weight and sufficiency to
be accorded: it.

Given the. limited scope of the
Librarian"s review. in this proc'ceding,
"the Librarian will not second guess.a

I

»Regarding the economio impact of royalty fees
on copyright.owners, ths Panel stated that "[t]he
parties devoted little hearing time to this issue.",
Panel Report at 46. The'Panel did "accept the
obvious, general: notion that higher royalty rates.
provide greater lucent'ive to copyright owners while
lower rates would render bxoadcast stations e'* ' less attractiveyehicts at the margin for
program supplies.' Id. (citation omitted)

CARP's balance and consideration of the
evidexxce, unless its decision runs
completely counter to the evidence
presented to it" 61 FR 55663 (Oct. 28,.
1996) (citing Motor Vehicle
Manufacturers A'ss'n v. State Farm
Mutual Auto Insurance Co;, 463 U;S. 29,
43 (1983). In the case of the impact of
a rate increase on the satellite industry,
the Panel chose to accord weight to Ms.
McLaughlin's testimony that her .

proposed rate increase would not .

adver'eely affect the satellite industry,
rather than Mr; Parker's testimony. It .

was clearly within the Paneps discri,tion
to do so. There is record testimony that
supports the.Panel's conclusion, and the.
Librarian'.s:review need go no further.'ecording.IndustryAss'ri ofAmerica,.
Inc. v. CRT, 662 F.2d 1,. 14 (D.C. Cir. -.—

''

1981). (decision.must be upheld where
decisioximaker's path may'reasonably b6
discerned): -;-

'The rexnaining issues contested:by:,.''.
SBCA—the impact ofretransmission "

.

cons'ent ne'gotiafions, 'added value from-.
digital. picture/electro'nic guides.and ".

avoidance of'clearance costs; and
increased advertiser r'evenue 'arid.
compensation from expanded-markets—
predominately involve the.matter of
evidence not presented to the CARP.. In
essence,,'SBCA contends that if the 'iscovexyrule of 37 CFR.251:.45(c)(1)
were broader, ifctxuid have presented': "

evidence to the Panel on theseissues'hat
would have caused the Panel to

r'educe the 27 cent-roy'alty fee. Instead,
according to SBCA, the.Panel puxushed
it for failur'e to present the necessary.
evidence to quantify the reductiqns,:and
the 27 cent rate, consequently, is
unfairly

high.'ection

251;45(c)(1) of the rules
pmvides. that,.after the exchange of the'rittendirect cases, a party."xnay"
request of.an oppositxg party
nonprivileged'.underlying dbciunents
relatexI to the.written exhibits and
testimony'. 37 CFR 251.45(c)(1'); The
Librarian has'claiified that discovery is
limited in CARP proceedings: '

Discovery in CARP pm'csedmgs is.
intended to produce only'ths documents.that
imdsrlis the w'itxxsss'actual'asssrbons. It io
not intended'o augment the record with
what:the.witness might have 'said or put
forward, or to range beyond what the witness
said. Any auginentation of the record is the '.

prsmgativs of the arbitxators,'not ths'parties.
Order in Docket No; 94-3 CARP CD90-
92, 1-2 (October 30;.'1995); There are"
several reasons for the limited discovery.
practice. CARP proceedings are
relafively short in.duration (180-days)':
and," like this proceeding, begin and end .

according te statutorily specified '

deadlines; There is. not sufficient'time to
conduct wide-ranging discovery, '
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where, as in the case, the
litigation is quite complex and. involves
the technically-oriented testimony of
numerous witnesses; There are also cost
considerations. Broad discovery rules
would considerably in'crease the cost of
CARP proceedings„without necessarily
producing a corresponding increase in
the quality of the evidentiary
presentations. The parties may,
therefore, as of right only reques't.
documents which underlie a witness's ..
factual assertions:

The r'ules do nat, however, prohibit a
party, once the CARP has beg'un, from
petitioning the Panel to take.discovery
on an issue or. issues that it believes. are
critical to-the resolution of the .

proceeding., As, noted'above,
augmentation of the record is the
prerogative of the CARP, and the Panel
has. the.discretion,to. decide whether, or *

not to allow additional:discovery
beyond"that of sectio'n. 251;45(c)(1). See
37 C.F.R;:,251,42'CARP may waive the,
rules upon a 'showing of good-cause);,

; SBCA complains that the Panel might,:
have reduced the royalty rates based on.
the issues'it raised had it allowed ' 'dditionaldiscovery.. Yet,.SBCA never
petitioned the Panel,tg. take such,
discovery. The'anel cannot be faulted
for not reopening. the record and
allowing additional discovery when it ..
was asked to d'o su. See.¹tional Ass'n .,
ofBroadcagterg v. CB7; 772 F.2d 922,
936-937 (D.C..Cir;,1985) (claimant
failed to. petitjon Tribunal to allow it to
adduce addftional evidence regarding
opposing party's alleged lack of-
copyright ownership).

The issue remains as to whether the
Panel should have reopened the record,
on its own motion, and allowed SBCA
to take discovery on;.the issues it rates:
i.e. whether it was arbitrary for the,
Panel not to do'so, In,.the Register's .

view., the Panel did not act arbitrarily:.
Regarding the value of retransmission
consent negotiations, the Panel, found
that Ms. McLaughin, and Messrs.
Gerbrandt, Sho'oshan and Harin offered..
testimony regarding the probativevalue
of retransmis'sion c'onsent:negotfatxuon'6
on the fair market value; ofretransmitted
broadcast signals. P'encl Report at 34-
35. The Panel found this testimony to'be
unsuppertive ofthe proposition that ...
retransinission consent negotiations
affected the fair market value analysis.
Id. at: 35. Because;there is recox'd.
evidence to support the Panel's
determinationi the Panel did not act
arbitrarily.

With regard to the purported added
value to broadcast signals'by satellite
retransmissioxx in digital format, and
attractive electronic guides provided the
subscribers, the Panel determined that

"no quantifiable benefit was identified
and no evidence adduced that this
benefit would materially affect fair
market value * * *." Panel Report at
40. As the Copyright:Owners correctly
point out, any added value from digital,
picture quality. and electronic guides .

would occur for both broadcast and
cable network programming. Copyright
Owners Reply at 25;.SBGA could have
presented evidence that.demonstrated,-
that satellite carriers pay a'lower. fee for .

licensing cable.networks's a result of
digital picture quality and electr'onic
guides.provided by the carriers. Such
evidence, if it exists,'s in the sole
possession of. the satellite carriers.
SBCA presented no such evidence. The"
Panel,'herefore, cannot be faulted.from,
finding no evidence to support added
value from these items.

Regarding'Clearance costs saved by
broadca'sters and copyright owners ftom.
satellite'r'etr'ansmissions,'.the Panel . =

stated,"".''-
SBCA fiirthe'r argues'that iri a ftee market, .

it would be virtually'impossible far satellite
carriers to i'iegotiate directly with every.'
copyright owner of evexy pmgram contaixfsd
in each day'. signal they retransmit.
Accordingly, they reason, bmadcnstsrs would
invariably by conxpelled by market forces to..-.
clear all rights and negotiate with satellite
carriers for rstiansmission i'heir enti're
signals. Those costs which the,bmadcasters
would incur ii'i purchasing the clearancss.ar'
unknown. Hence, SBCA 'concludes that the
section 1'19 rates should not be raised: 'ithoutconsidering the bmadcasters'ast
savings; We tend to agree with both of-
SBCA',s premises but not its conclusion. In a
hypothetical free market, it is quite
conceivable that the higher the costs
bmadcasters must pay.to.clear their signals'orDTH distribution, the high'er the royalty
rates they would charge satellite carriers.
Accordmgly', the'impact ofhigher clearance .

costs on the fair market value (based xipon a'ypothetical&ed market analysis) could be
positive rather than negative. No adjusfmsxxt-.
to. the cable network benchmark is required.

Panel Report at,41.-
SBCA contends that Copyright .

Owners never put on any evidence
demonstrating then'cost savings, ax1d it,
should not therefore-be presumed that
clearanc'e costs'would:be passed on to
satellite carriers. SBCA Petition.to .

Modify at 30. SBCA's arglxxnent,
however; is one (xf emphasis rather than
evidence. SBCA, asked'he Paixel t'o
quantify what the average cost might be,
in a'ypothetical market, for clearance
costs, and how satelhte carriers and
broadcasters might allocate such c'osts. "
Not surprisingly, SBCA does not
indicate what, if any evidence, would
conclusively demonstrate what such
costs might'be, or who might bear

them.xo,lt is not reversible error for the .

Panel to;reason that in.a marketplace ...
which does not exist, clearance costs
might have a po'sitive effect on the cable
network. benchmark; rather than a .

negative. one 2o

Finally, with regard to'the purported
increase in advertising revenues and
compensation from expanding coverage
ofbroadcast signals by satellite
retransmission,'he Panel found that it "

could not quantify any. potential 'eductionsof the 'cable.network
benchmark' encl Report 'at.3'7, While .

allowing SBCA expanded,discovery. on.
these pointsmighthave assisted the" ".
.Panel in 'quantifying a downward
adjustment to the cable ri'etwork ....
benchpxark, the.,Register cannot .

deterxnxxxe. anything,in,the record that.
compelled it;.Furthermore, the Panel.
did coxxciude that its choice;of the
"conservative" PBS/IyfcLaughlin cable'
netw'orkben'chxxxark refiected its;
inabiIity to quaiitify any ixxcrea'sed,...,...
advertising revenues that c'opyrlght
owners inight re'ceive'rom expanded'=.
mar'kets through satellite

'etr'ansmission:.Id. In the Register's.'iew,the Panel's action.was the product
of rational decisionmakixig.
H. Conclusion,

'avingfully analyzed the record in. ".
thxs proceedmg and consxdered the
'contentions. of the p'arties, the Register
recommexids.that the Librarian of
Congress adopt the royalty rate, effective
Januaiy 1, 1998, of 27 cents. per
subscriber per month for retransmission
of any 'distant superstation.and network 'ignals.by'atellite carriers io
subscribers for private home viewing.

In addition, the'egister, recommends
that the Lib''arian not'adopt any royalty'eefor tjie'loic'al r'etransmission'f
superstation signals, as'efined urider..
17 U,S.C. 119(d)(11);-.and for the local .

retransmxssion.of a network signal, as
defined under fX1'9(d)(11), td'any ."

subscriber resid'i'n an unserved
househ61di as defined xn,'(I 219(d)(10).

: Finally, th'e Regist'er recommends th'at
the p'etitiocn to modify the Panel's:
decisioxi Bled by EchoStar be dismissed,
and the motion. of.Copyright Owxxeis to
dismiss attachment A of SBCA's
petition to modify (and the

» SBCA does cite u statement of FCC'
Commi'ssionsr Dennis that broadcasters might.have
to bear these costs. SBCA Petition to Modify at M '

(cfting "In rs CompuIsbry Copyright License for .

Cable Rstrsnsmissions," 4 FCC Rcd. 6711 (1989)
(Comnussionsy Dennis, concumngl. However,
Commissioner Dsrinis': statement is speculative,
describing what'might happen to broadcasters "in
some cases," 4 FCC Rcd. at 6711,'snd is fsX from
conclusive'evidence.'s

In fact, ths Panel did not make any change to .
the benchmark for clearance costs.
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accompanymg argument and
discussion) be granted.

Order ofthe'Iibrariari .

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
CopyrightArbitr'ation Royalty Panel in
the. matter of the adjustment of.the
royalty rates for the satellite c'arrier' . 'ompulsorylicense, 17 U.S.C'. 119, the
Librarian of:Congress.fotiiy endorses and
adopts here recominendation to accept
the Panel's decision in part'and reject it
in part. For the.reasoml st'ated in the-

. Register's re'coxtnnendation,'he
Librarian is exercisirig his authority
un/or.)7 U.S.Q. 802(f) and is issuing -,,'his

order.'nd.amending the rules of
the Library and the. CopyrightOffice,
announcing the new. royalty'ates foi the
section 119 compulsory hcense..

The: Kibraricn.is-also dismissing the:
petitfon to modify,'fied by EchoStar, "

and is dlsmlssiiig'the hfBdavits.
contaiiied in'ttachment A ofSBCA's "

petition,to modify, and the
accompanying.discusslpn and
argument... '-, .

List ofSubjects in'37 CFR Part 25fr

Copyright, Satellites, Television."

Final Regulatioxx

In consideration of the foregoing','the:
Library,of f1ongress amends paxt 258 of
37 CFR as fo11ows,

PART 258—ALIUSTMENT Ol-..
ROYALTY FEE FOR SECONDARY
TRANSMISSIONS BY SATELUTE .

CARRlERS:::.

1..The'authority.. citation for part 258
coritinues to, read as follows:

'Authority: 17. U.S.C.. 702; 802;

2, Se'ction 258.3's revised to read a8
follows:

g 25L3. Royalty fee for secondary
transmission of broadcast stationsby'atellitecarriers.

(a) Commencing.May 1, 1992, the' 'oyaltyrate for. the'se'condary
transmission ofbroa'dcast statioxis for
private home viewing Qy satellite
carriers slxalLbe as')allow's:

(1) 17.5 cents per subscriber.per
month for superstations.

(2) 14 cents'per subscriber per mon'th
for super'stations whose signals are
syndex-proof, as defined in g 258.2.

(3) 8 cexxts per subscrib'er per'onth
for network'stations and noncommercial
educational stations.

(b) 'Commencing January 1; 1998,. the
royalty fee for'secondary transmission of
broadcast stations for private home
viewing.by.satellite carriers shall:be as
follows:

(1) 27'cents per subscriber per month
for distant 'superstations.

(2) 27 cents per subscriber jer month.
for distant network stations.

(3) No royalty, rate (zero):for a.
sup'erstation secondarily.transmitted .

',

within the station's local market, as
defined in,,9,7 U,S.C. 119(d)(11).

(4) No royalty rate (zero) for, i network
station secondarily-transmitted.within
the station's local market, as defined in:
17 U.S;C. 1'l9(d)(11) to.subscribers
residing in unserved households, as
defined. in 1Z"U.S.C. 119(d)(10).

Dated: October 23, 1997..'o

Ordered.

James H. Billiagto~'he

Lihrorian ofCongiees,;
[FRDoc. 97-28543 Filed.10-27-,97; 8:45.ami
BILUMs CODE,141o-:as-lf
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DEPARTMENT QF DEFENSE

DEPA'RTMENT OF TRANSPORTATION

Coast Guard

DEPARTMENT:. OF. VETERANS
AFFAIRS

I

38 CFR Part 2t:
RIN 2900-.AISS

Mls'cellaneous,Educational Revisions

AGENCIES'epartmerit ofDefense,
Department of-Transportation (Coast
Guard), and Depaxtment of Veter'ans
Affairs.
ACTION:;.Final.rule.

SUMMARY: This'.document amends the
educationaI assi'stance'and educational.
benefit'regulatxoris of the Department of
Veteraxxs Affairs.(VA). It removes a
number of. provisions that no 1'onger'pply

or,otherwise have.no substantive
effect, and,makes other. changes. for the,:
purpose of.clari6cation.
DATES:.This final ale is eKective
October 28;: 199Z.'::
FOR:FURTHER INFORMATION CONTACT: June
C.'Schaeffer; Assistant Dnactor for
Policy and'Prog'ram A'd'ministration,
Education Setvice,'eer'ans B'enefits"
Administration,'202-273-7187.
SUPPLEMENTARY INFORMATION: This.,
document affects 38 CFR part 21,

subparts C, D, G, H, K, and L~ It removes
provisions that are obsolete,.duplicative,
or otherwise:without substantive effect,
and makes changes for the purpose of
clarification. This document mallei no .-.

substantive changes. Accordingly, there
ii abasis f'oz. disp'ensing.with.prior;,
notice. and comment and delayed
effective date provisions of 5 U.S.C.. 552
and 553 .

The Department of-:8'efense (BOD) and:
VA are jointly xssulxlg'fills final rl'lie'
insofar as it relates to.the Post-.Vietnam
Era Educational Assistance Program
(VEAP) and:the Educational'Assistance
Test Program (EATP). These programs
are funded by. DOD and administered by
VA. DOD, the Department of'"' -*

'ranspott'atitxn(Coast. Guard), and VA
are jointly issuing this final,rule insofar.
as it.relates to,the Montgomery QI Bill—,

Selected Reserve program';This p'rogramr:.'s

funded by DOD and the Coast Guard, 'nd'isa~tered by.VA'; The.
remalxidex of this final'rule is'issu'ed'-
solely'by VA;

The Secretary o'fDefense, the
Comman'dent of the Coast Guard, and''.'cting

Se'cretary'of Veterans Affairs:
hereby 'certify that this final rule will
not have a significant economic impact ..
on a substantial number of small entities.
as they ar'e defined in the Regulatory
Flexibility Act,'- 5 U.S;C; 801-812.'This.'inalrule'makes'no substantive'changes..
Pursuant (o '5:.U;S.C, 605(b) this final
rule, therefore, is exempt'from the
ixxitial and final regulatory flexibility
analyses requireinents of sections 603
and 604.

The Catalog of Federal Domestic
Assistance numbers for progr'ams
affected by this final rule are 64.117,
64.120, and 64,124, This document also
affects the Montgo'mery GI Bill—'electedRes'erve'program which ha's no
Catalog of Fe'deral Domestic Assistance 'umber'.

'istof Subjects in 38 CFR Part 21..
I

. Administrative practice and. - .

procedure, Armed forces, Civil rights;
Claims;:Colleges'and universities,
Conflict'of interests, Education,
Employment, Grant pro'grams- 'ducation,,Grant programs-veterans,
Health care;,Loan programs-education,
Loan programs'-veterans, Manpower

- training programs, Reporting and:c
recordkeeping requirements, Schools;
Travel and transportation expenses,

. Veterans, Vocatio'nal education,,
Vocational'rehabilitation.
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767 Fifth Avenue
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BMI- Marvin L. Berenson, Esq.
Joseph J. DiMona, Esq.
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PH: 212-830-2533
FAX: 212-397-0789
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Norman C. Kleinberg, Esq.
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Dated: New York, New York
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Samuel Mosenkis, Esq.
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